INDEX TO VOL. XXXV. New Senrigs, Vou. 15. 


ACCIDENT. 
1. Buioop Porsonine. 


An accident policy exempted from death resulting directly or indirectiy 
from bodily infirmity or disease. The insured accidentally fell, caus- 
ing an abrasion of the skin, and died from blood poisoning resulting 
from bacterial infection through the wound. 

Held, That a finding that the accident was the sole and proximate cause of 
death will not be disturbed. The exemption did not apply to bac- 
terial infection due to accident. cs 

Held, That the case did not come within a policy exemption from injury re- 
sulting from poison or infection or anything accidentally administered, 
absorbed or inhaled, which applied only where these were the proxi- 
mate cause of the injury. 


—Cary vs. Preferred Acc. Ins. Co. of New York, 481. 


2. CHANGE oF CLASSIFICATION BY BENEVOLENT SOCIETY. 


An accident policy in a benevolent association provided that in case the 
insured was engaged in an occupation classed as more hazardous 
than that named in the policy, the amount insured should be reduced 
to the sum which the premium would purchase in case of such hazard. 


Held, That the classification could not be subsequently changed to reduce 
the amount to which he was entitled in the absence of a stipulation to 
that effect. 

Held, That the ignoring of notice of such change and a request from the 
society to forward his policy to be rewritten and a continuance of 
his former payments by the insured did not conclusively show his 
acquiescence in such change. 

—Morse vs. Fraternal Acc. Ass’n of America, 451. 


3. Errect or DIsEAsE. 


An accident policy exempted injuries resulting wholly or partly from 
disease. Gangrene resulted from a burn and compelled an amputation 
of the leg. There was evidence that the insured had, prior to the 
issue of the policy, been troubled with diabetes as indicated by sugar 
in the urine, but had been cured. Diabetes might be developed by 
the shock of the accident, and sugar was afterward found in the urine. 


Held, That a finding by the jury that the disease developed after the acci- 
dent was justified, 
—Jiroch vs. Travelers Ins. Co., 936. 


4. Escapine Gas. 


Death resulting from gas escaping in the room where the insured slept, 
and unconsciously inhaled by him, does not exempt from liability un- 
der the provision of an accident policy that it should not cover death 
resulting wholly or partly, directly or indirectly, from any gas or 
vapor. 

—Travelers Ins. Co. vs. Ayers, 164. 
Von. XXXV.—61. 
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5. EvipENCE oF—NOTICE AND PROOFS OF. 


In case of an accident policy the burden of proving death through ex- 
ternal, violent and accidental means is on the plaintiff, but is met by 
showing death through unexplained external and violent means. 

Evidence establishing that the results of an external injury, and which 
would not otherwise have followed, produced death, justified a finding 
that death was due solely to accidental causes. 


Failure to give immediate notice of an accident, when required by the 
policy, will not result in forfeiture when not so stipulated, though 
iailure to furnish proofs of death as required is made a ground of for- 
feiture, 


A requirement that proofs of death shall be furnished within a specified 
time is sufficiently complied with by such proofs as establish a prima 
facie case, and when preliminary proofs were returned on the ground 
that the proofs did not contain the affidavit of persons having personal 
knowledge of the circumstances connected with the injury showing 
that death was due to accidental causes and the company declined to 
accept preliminary proofs that were all which the policy required, 
the requirement as to such proofs within a stated time was waived. 


—Preferred Acc. Ins. Co. vs. Fielding, 260. 


6. Excreprep [nsurigEs. 


In an action on an accident insurance policy the burden is on the com- 
pany to show that the accident happened by reason of something 
that was excepted from the provisions of the policy and not upon the 
insured to affirmatively show that the accident did not occur by rea- 
son of any or all of the exceptions incorporated therein. 


Policies of accident insurance, like other contracts, must be construed 
with reference to what was the probable intention of the parties, 
what interest was to be protected and what dangers guarded against. 


Where policy excepted injuries occasioned on the “right of way” of a 
railroad, such clause was held to include only the road bed or track, 
and not the entire width of the railroad company’s land. 


—Starr vs. Aitna Life Ins. Co., 140. 


7. IMMEDIATE NoTIce. 


Where an accident policy required immediate notice, and no notice was 
given until 139 days after the accident and sixty-seven days after the 
death which ensued, an objection to the validity of the claim on 
other grounds where the failure of notice was made one of the 
grounds of its final rejection was not a waiver of the required 
notice. 

Held, That the failure of the insured to give such notice without any rea- 
sonable excuse appearing defeated any claims that the beneficiary 
might have had on account of his death. 

—Travelers Ins. Co. of Hartford, Conn, vs. Nax, 539. 


8. In Case or Diszase—Norice or. 


Under an accident insurance policy insuring against loss of time occa 
sioned by disease, the company is liable for loss of time, by a disease 
proximately occasioned by an injury within the provisions of the 
contract of insurance. 

In cases of insurance against disease caused from accident, the gencral 
rule of law prevails that where back of the disease stands a proximate 
cause, answering in all respects to the terms of the policy, it will not 
suffice to discharge the company that the consequence is accounted a 
disease. 
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Where an injury proximately proceeds from a cause which falls within 
the limitations of the policy, interpreted according to the ordinary un- 
derstanding of the force of the words, that interpretation is to be pre- 
ferred rather than one which would defeat the protection of the 
assured. 

Notice of accident, means notice within a reasonable time; and where a 
company denies liability on another ground, it waives due notice 
under the terms of its policy. 


— Etna Life Ins. Co. vs. Fitzgerald, 55. 


9. IN Case oF SUICIDE. 


Where the facts clearly indicate death by suicide there is no presumption 
of accidental death. Such presumption only arises where the cause 
of death is doubtful. 


Where death from suicide 1s irresistibly indicated by the facts it is not 
error to withdraw the question from the jury. 


—Supreme Tent Knights of Maccabees of the World vs. King, 577. 


10. Non-PayMENT oF PREMIUM. 


An accident policy was issued in consideration of orders on employers of 
insured, which were specified to be the successive premiums respect- 
ively for two, two, three and five months. The policy provided that 
each payment was fox the period provided, and unless the payment had 
been made the policy should not be liable for injuries received, and 
that no claim should be valid if the insured had left his employer 
without sufficient funds coming to his account to meet the premium. 


Held, That where the accident had occurred twenty-six days after the time 
covered by the first installment paid, and the insured had left his 
employment without sufficient wages coming to him on the next 
pay day to meet the next installment, or without such installment hav- 
ing been paid, there could be no recovery. 

—Aitna Life Ins. Co. vs. Ricks, 775. 


11. Nortce anp Proors or INsury. 


Where notice of an injury is received by an accident insurance company, 
and the company acts upon such notice, it is immaterial as to what 
relationship existed between the sender of the notice and either the 
assured or the beneficiary. 


Where the condition of an insurance policy provides for filing final proof 
of loss upon blanks furnished by the company within thirty days of 
the injury, and the company, with knowledge of the injury, neglects 
to furnish such blanks within the specified time, such conduct on the 
part of the company is a waiver of the condition as to time. 


— Continental Casualty Co. vs. Buchtel, 389. 


12. Rupture From Srrarn. 


The insured while assisting in carrying a door weighing about eighty-six 
pounds along a level street, suddenly fell down and died from a rup- 
tured heart, which was found to be badly diseased. 

Held, That this was not death from the result of an injury sustained from 
extraordinary, violent and accidental means independent of all other 
causes, within the meaning of an accident policy. 

—Shanberg vs. Fidelity § Casualty Co., 649. 


13. Satisractory Proors or—DIsEAsE. 


The proofs furnished in compliance with the policy are simply a condition 
to recovery. Proois furnished at the trial do not take their place and 
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are not limited to the facts stated in the preliminary proofs to the 
company. The sufficiency of the latter is a separate question. 

Proofs of injury from accident were required by the policy to be satis- 
factory to the directors. 

Held, That the latter could not deprive the insured of his rights by unrea- 
sonably refusing to be satisfied. The requirement is the same as if 
the words “acting reasonably” were inserted. 


The burden of showing that there was no exposure to unnecessary dan- 
ger rests with the company and need not in proofs of disability be 
negatived by the insured. 

Where the insured was seventy-six years of age and his foot suddenly 
gave way while on a station platform, about to board a train, causing 
him to fall against the approaching train and crushing the foot, the 
question of negligence was for the jury. 


The sudden giving away of the foot without apparent cause was not, as a 
matter of law, such a disorder as to be a disease within the meaning 
of the contract, precluding recovery. 


—Noyes vs. Commercial Travelers’ Eastern Acc. Ase’n, 193. 


14. Torau DisabBiniry. 


The benefits of an accident policy were limited to injuries which totally 
disable the insured from performing the duties of his occupation, im 
mediately following their receipt. 

Held, That where, after the receipt of the injury the insured was able to 
continue his occupation as before for over a week, and for several 
days afterward was able to do more or less work, no liability attached 
under the policy. 


Letherer vs. United States Health § Acc. Ins. Co., 855. 


15. Wuat ConstiItuTEs SUNSTROKE. 


The word “sunstroke”, when used in an insurance policy in describing 
one of the risks covered, should not be interpreted as applying only 
to an effect produced by the heat of the sun, unless the context or 
other special consideration require it. The term unexplained de- 
notes a condition produced by any heat, solar or artificial. 

In an action upon an accident insurance policy containing a provision 
that loss of time due to sunstroke should be deemed to be due to 
external, violent and purely accidental causes, and should entitle the 
insured to full benefits according to the terms of the policy, where 
the plaintiff's claim is based upon a loss which he alleges was due to 
sunstroke, he is not precluded from recovery by the fact that his dis- 
ability was occasioned by exposure to the heat of a furnace, not to 
that of the sun. 

—Continental Casualty Co. vs. Johnson, 681. 


ACCOUNTING. See Surprus. 


ACTION. 
WAIVER OF FILING PROoFs. 


A policy provision that no action should be maintainable until three 
months after proofs of loss must be filed is binding, and a waiver of 
the provision requiring such filing does not affect it. 


—Davis vs. United States Health § Accident Co., 817. 


ADDITION. 
Wuat ConsTITUTES. 


Permission was granted by insurer of clubhouse to build a new kitchen 
in place of one attached to the house. The old kitchen was moved 
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one hundred feet away. and it was not determined whether it would 
be reattached when it burned. 


Held, That the kitchen was not covered. 
—Evanston Golf Club vs. Home Ins. Co., 958. 


ADJUSTER. See Iron Sars 3, 5. 
ADJUSTMENT. See Mortaace 2. 


AGE. 
MISREPRESENTATION AS TO. 


Under the statute a misrepresentation was not material unless made with 
intent to deceive or the misrepresentation increased the risk. 


Held, That in case of an endowment policy for twenty years it could not, 
as matter of law, be said that where the age was given as twenty-two 
the fact that it was thirty could not be said to increase the risk, 
whatever might be the case in a whole life policy. The question and 
that of intent to deceive were for the jury. 

—Coughlin vs. Metropolitan Life Ins. Co., 237. 


AGENT. 
1. AvTHORITY IN CasE OF FoREIGN ComMPANY—WAIVER OF PROoFs oF Loss. 


Where a company incorporated under the laws of a foreign country es- 
tablishes a branch office in the United States, with a board of directors 
and a general manager who has full power to make insurance con- 
tracts, adjust losses and receive premiums without consulting the 
home office, the actions of such manager regarding a policy must be 
regarded as those of the home office; and where it appeared that the 
general agent appointed by such manager was notified by the latter 
that the case was entirely in his hands to act according to his dis- 
cretion, such agent was vested with the powers of the home office. 

A provision that no conditions of the policy could be waived, except by in- 
dorsement, does not apply to waiver of proofs of loss. 

A provision restricting the power of agents to waive proofs of loss within 
sixty days may be waived, and though the policy provides that no 
suit shall be sooner begun, such suit may be brought where liability 
is denied. 

A policy provision that in any matter relating to the insurance, no party, 
unless authorized in writing, shall be deemed the agent of the in- 
surer, may be waived. 

—Frost vs. North British § Mercantile Ins. Co., 3. 


2. AvutTHORITY TO WaIvE Ponicy ConpDiTIONs. 


From the mere fact that one delivered a policy of fire insurance in the 
preparation or execution of which he did not participate, and is not 
shown to have been authorized to participate, it cannot be inferred 
that he had authority to modify the contract or to waive any of its 
covenants or stipulations. 

—Shackelford § Dickey vs. Indemnity Fire Ins. Co., 398. 


3. KNOWLEDGE OF, 


If the agent of a fire insurance company has knowledge of past conditions 
or existing facts avoiding a policy which is secured by him, by reason 
of such facts being within certain prohibitions that will avoid the 
policy, the company issuing the policy with this knowledge on the 
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part of the agent cannot insist upon these facts for the purpose of 
avoiding liability. 
— Wensel vs. Property Mut. Ins. Ass’n, 115, 


4. License in CasE or ForEIGN Company —AUTHORITY OF BROKER—DELIVERY— 
MoRrrTGAGEE. 


The Insurance Commissioner was notified by a foreign company that 
authority had been given to a certain party to appoint agents for it, 
and requested that licenses should be granted to those appointed, 
and agreed to be bound by their actions as if they were officers. The 
party designated thereafter requested a license for an agent named, 
but imposed no limitation in the letter on his authority, and the 
agent so named, after being licensed, delivered a policy to the in- 
sured, contrary to the instructions of the company. 

Held, That the company was bound by his act. 


The policy was applied for by a broker and was received by the local agent 
and countersigned and given to his clerk for delivery to the insured, 
to whom it was directly delivered. 

Held, That the agency of the broker terminated with the countersigning 
and delivery of the policy, and that his subsequent knowledge of a 
letter from the company concerning it was not knowledge of the 
insured. 

Held, That a delivery of the policy on the promise of insured to pay the 
premium in installments was binding in the absence of any provision 
in the policy to the contrary. 

Held, That authority ‘to conduct the business of insurance in the state” 
for a foreign corporation included authority to receive proofs of loss 
and adjust the loss, or to arrange for arbitration as to the amount. 

Where loss was payable to mortgagee his consent was sufficient to sup- 
port an action previously begun by the mortgagor insured, on the 
policy. 

—Green vs. Star Fire Ins. Co., 439. 


~ 


5. Wuart Constirutes IN CASE oF FoREIGN Company — LICENSE OF. 


The contract of insurance is completed at the place where the policy is 
delivered and the first premium collected. 


A person who is obligated to solicit insurance for a particular company, 
and to abstain from soliciting insurance for any other company, is an 
agent, and not a broker. 

Where the functions of such a person consist in soliciting the insurance, 
receiving the application for insurance, forwarding same, receiving 
in return the policy, and delivering same and collecting the first pre- 
mium, he must be held to be an agent, and not a mere drummer, in 
the ordinary sense oi that term. 


The operations of such an agent constitute a “doing and conducting of 
an insurance business,’ within the terms of an ordinance levying a 
license for the doing and conducting of an insurance business through 
an agency, of whatsoever kind. 


A separate license may be exacted of a foreign insurance company by 
every municipality within whose limits it does and conducts an in- 
surance business. 

And such company will not be relieved from the liability for such license 
by prooi that it has already paid to the city of New Orleans a license 
predicated upon the business done by it throughout the state. Pay- 
ment to a person other than the creditor does not extinguish the debt. 
—City of Lake Charles vs. Equitable Life Assur. Soc of United States, 15. 
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See CANCELLATION; IRon Sare 5; Meprcat ExaMineR; OTHER INSURANCE 3; 
Poticy 1; Premium 8, 9, 10; Premium Nore; Repate 1, 2; Removat; 
VacanT 1, 3, 4. 


ALIENATION. See Tirte. 


APPLICATION. 
1. Evmence WHEN Nor ATTacHED To Poticy. 


A statute which provides that every policy. containing a reference to an 
application must have a copy of the same attached, and unless so 
attached the application is not to be considered a part of the policy 
nor be admissible in evidence, does not prevent the use of an applica- 
tion in evidence to prove fraud, where it has not been referred to in 
the policy. 

A medical witness had, previous to the issue of the policy, examined the 
insured for another company, and at the time had written out 
his statements in the application then made, but testified that he had 
no recollection of the circumstances, and seeing the application did not 
refresh his memory. though he then knew that the statements were 
true when made by him. 

Held, That the statement was inadmissible, but he was entitled to use it 
to aid his testimony. 

—Aolden vs. Prudential Life Ins. Co. of America, 552. 


2, Faruure to Atracn Copy or. 


A statute provided that a policy containing a reference to the application 
either as part of the policy or having any bearing thereon, must have 
a copy of the application attached. 

Held, That a failure to comply precluded a defense based on anything 
contained in the application. 

Held, That a defense on the ground of fraudulent representations in the 
answers to the medical examiner was based on the application, of 
which such medical examination is part. 

Held, That ithe enactment of such a statute is within the recognized power 
of the state, and the company failing to comply must be deemed to 
rely solely on the policy. 

Where it was claimed that the policy was issued in another state whose 
statute simply required a copy of the application to be attached it 
was for the court to determine the effect of such a statute. 

—Rauen vs. Prudential Ins. Co. of America, 288. 


3. HEALTH OF PROSTITUTE—EVIDENCE OF PHYSICIAN. 


Where the insurance was on the life of a prostitute, and the report of the 
examining physician of a health board, as well as the testimony of 
others, tended to show an absence of heart trouble, as claimed by the 
company, the question was for the jury. 

The testimony of physicians as to information which they acquired while 
attending assured as a patient was incompetent. 

Whether the keeper of a house of ill fame was properly a housewife, as 
stated in the application, was for the jury to decide. 

Where the proof that she was such a keeper was not disputed, it was error 
to submit the question to a jury. 

It was for the jury to say on the evidence whether the agent had knowl- 
edge of her business when taking her application and premiums, and 
whether the company was estopped thereby from setting up the fact. 

—Perry vs. John Hancock Mut. Life Ins. Co., 432. 
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4. KNOWLEDGE oF AGENT As TO HEALTH. 


The application was a warranty, and provided that if the statements it 
contained were untrue or fraudulent they defeated the policy, whether 
written by the applicant or not. 

Held, That disclosure of the true condition of his health to the soliciting 
agent, who did not put them down in the application, did not excuse 
a breach of warranty through false answers as to his health given to 
the medical examiner and inserted by him in the application. 

Held, That the company was not bound by information as to health given 
to its solicitor. 


— Butler vs. Michigan Mut. Life Ins. Co., 471. 


5. MISREPRESENTATION AS TO MEDICAL ExaMINER— DAMAGES, 


The statutory provision that no misrepresentation in the application shail 
be deemed material or render the policy void unless it contributed to 
the event on which the policy becomes payable, and the question is 
for the jury, prevents the avoidance of the policy by showing misrep- 
resentations made which were not material, 

The applicability of such provision cannot be disputed by a party obtain- 
ing an instruction based on it. 

Under such statute, statements to a medical examiner are not made war- 
ranties by a policy provision to that effect. 

A statute permitting an assessment of an additional 10 per cent on the 
amount of loss and a reasonable attorney’s fee as damages in case of 
vexatious refusal to pay a claim, is not unconstitutional. 

Held, In this case, that a finding of vexatious delay was justified and that 
the question as to whether the misrepresentations contributed to the 
loss was for the jury. 

—Keller vs. Home Life Ins. Co., 865. 


6. MISSTATEMENT By AGENT. 


An answer in the application falsely stated that insured had never had an 
operation. The application was a warranty, and provided that no 
statement to an agent or any other person should be considered as 
brought to the company. 

Held, That evidence that the fact was correctly stated to the agent who 
filled the application, and that the insured signed without reading 
was not admissible. 


—Rinker vs. Lina Life Ins. Co., 892. 


7. REPRESENTATION AS TO HEALTH. 

Where a life insurance policy is procured through fraudulent representa- 
tions of the insured it is void both as to him and the beneficiary. 

Where false statements were alleged regarding health and habits, evidence 
of previous declarations by insured were admissible to show their 
falsity, both against him and the beneficiary. 

Whether such declarations were too remote in time is a question for the 
discretion of the trial judge and his rulings will not be disturbed un- 
less such discretion is plainly abused. Evidence extending back 
seven years prior to the application, that the plaintiff admitted having 
diabetes from time to time, was admissible. 

Such false statements in answers to the medical examiner and signed by 
insured, but not referred to in the application or policy, formed no 
part of the contract and need not be attached to the policy as if part 
of the application. But such statements are evidence as to the ques- 
tion of fraud in procuring the policy. 


While the question whether representations were fraudulently made is 
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ordinarily for the jury, where the evidence showed unquestionably 
that such representations were absolutely false and fraudulent it was 
not error for the court to so rule as a matter of law. 


—Elizabeth R. Hews vs. Equitable Life Assur. Society of the United States, 202. 


8. REPRESENTATIONS Not WARRANTIES—TENDER Back or PRrEMIUM—EVIDENCE 
AS TO, 


The statute of Kentucky provides that statements in the application are 
to be deemed representations, not warranties, and must be material in 
order to avoid the policy. 


Held, That a policy provision making such statements warranties is void. 
Held, That representations are material if they affect the risk, regardless 


of their relation to the actual loss, whether they are material and 
whether materially untrue are questions of fact. 


An instruction as to whether, if true answers had been given, the com- 
pany would have naturally and reasonably entered into the contract, 
should have been modified by the words “in accordance with the prac- 
tice usual among insurance companies”. 

Where the evidence might have justified recovery on one set of policies, 
but not on all, it was error to instruct that recovery should be had on 
all or more. 

Tender back of premiums is unnecessary where the defense is fraud. 


Evidence of exchange of information between an association of compa- 
nies is not evidence of knowledge of representations to other compa- 
nies not shown to be in the association. 

A pocket memorandum book of insured, giving list of insurance in force, 
was not evidence of his being innocently mistaken as to other insur- 
ances. 

Evidence of rejection by medical examiner because the agent was not the 
regular agent was admissible on the question of the belief of insured 
as to his rejection in good faith. 

Evidence of hopeful statements regarding his business by insured was ad- 
missible where suicide was the issue. 

Evidence regarding the removal of traces of urine by drugs, if admitted 
at all, should be admitted in full on both sides. 


—Provident Savings Life Assur. Soc. vs. Whayne’s Adm’r, 656. 


9. STATEMENTS AS TO DISEASE. 


The applicant stated that he had no disease of the urinary organs, nor 
excessive urination, and had been treated for constipation and cold. 
He had previously been told by the physician that he had diabetes, 
and had admitted to the physician that his urination was excessive. 

Held, That regardless of applicant’s belief, his statement was untrue as a 
matter of law and there could be no recovery. 

— Metropolitan Life Ins. Co. vs. Schmidt, 670. 


10. Surricrency or ANSWERS AS TO DISEASES. 


Questions in an application for insurance which, with the assured’s an- 
swer thereto, are made a part of the contract of insurance, are to be 
construed most strongly against the insurer. 

Where such questions are so framed, or placed, that the assured may 
have honestly mistaken their true import, and gave answers thereto 
which are in fact untrue, but true as he may have reasonably under- 
stood the questions, it is for the jury to say, in the light of the 
entire transaction, whether in making his answers, he acted honestly 
and in good faith, and without the intention to misrepresent or con- 
ceal any material fact. 
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In answer to a question in such application, calling for the name of the 
ailments for which the assured has been treated and the names of the 
physicians who treated him therefor, the assured is not required to 
give the name of every ailment however trifling, or of every physi- 
cian he has consulted, but may confine his answer to such ailments 
as are of a serious character. 


Evidence examined, and held sufficient to sustain a finding that the an- 
swers of the assured were given honestly, in good faith and without 
any intention to deceive the insurer. 

— Modern Woodmen of America vs. Wilson, 582. 


11. Watver or REPRESENTATIONS BY AGENT. 


In an application for fire insurance, made for the purpose of informing 
the insurance company of the facts with reference to the property 
sought to be insured and to furnish it information upon which it is 
to act in accepting or refusing the risk, and wherein the applicant 
warrants his answers to be true a stipulation in an application and 
policy that if any of the statements made in the application by the 
applicant are untrue, the policy shall be void, is a reasonable stipula- 
tion. 

Where a waiver of the stipulations and conditions contained in a policy 
of fire insurance relied upon is the act and conduct of an agent of 
the insurance company, it must be shown that the agent had express 
authority from the company to make the waiver, or that the com- 
pany subsequently, with knowledge of the facts, ratified the unau- 
thorized action of the agent. 

An agent for a fire insurance company, whose powers are strictly defined 
and limited by the express terms of the contract of insurance, can- 
not act so as to bind his company beyond the scope of his authority. 


A contract in writing, if its terms are free from doubt and ambiguity, must 
be permitted to speak for itself, and cannot by the courts, at the 
instance of one of the parties, be altered or contradicted by parol 
evidence, unless in case of fraud or mutual mistake of facts; and this 
principle is applicable to contracts of insurance. 

Where, by the express terms of the application for and a policy of fire 
insurance, the application is made a part of the contract of insurance, 
the representations contained in the application made by the applicant 
are warranted by him, and that the policy shall be void if any of such 
representations are not true, the question of the materiality of such 
representations becomes unimportant; for under such stipulations, in 
a suit to recover loss occasioned by the destruction by fire of the 
property insured, the insurance company is relieved from showing, 
and the insured is estopped from denying that they were material to 
the contract. 
acts, representations and conduct relied on as an estoppel should be 
specially pleaded before evidence to establish the same can be re- 
ceived. 

—Deming Inv. Co. vs. Shawnee Fire Ins. Co., 241. 


12. Warranty AGarnst INCENDIARISM.! 


Where it is stipulated in the application that the statements contained are 
made ‘‘a special warranty”, the same as if written in the policy, the 
effect is the same as if so written. 

Where the application stated that the insured had no reason to fear in- 
cendiarism, the statement was an express warranty, and evidence of 
fires on farms belonging to his wife, which insured had charged as due 
to a grudge against himself, was material as to the falsity of his state- 
ment, and its exclusion was improper. 

—Donley vs. Glens Falls Ins. Co., 232. 
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13. WHEN FILLED By AGENT. 


Where an application for a life insurance policy was signed in blank to be 
filled in by the agent from answers made by the insured in previous 
application, it was held that where such agent filled in answers not 
contained in the previous application or changed the language there- 
of, that they were the answers of the agent and the applicant was 
not bound thereby. 

In order to defeat a claim under a policy on the ground of misrepresen- 
tations on the part of the applicant, it is incumbent upon the com- 
pany to show that these misrepresentations were his own, and not 
mistakes or misrepresentations of its own or its agent. 

Where a company or its agent undertakes to fill in an application from 
previous statements of the applicant it should be held to the strictest 
adherence to the terms of the statement; otherwise it would be within 
the power of the company to fraudulently destroy the legal status of 
the policy so obtained. 


— Hewey vs. Metropolitan Life Ins. Co., 110. 


14. Wuen Nor AccerpTrep— INCOMPLETE CONTRACT. 


The application of the insured for two policies of insurance was approved 
by the medical directors, but being defective because a right to 
change the beneficiary applied for was not granted in that particular 
form of policy, and because two applications instead of one were re- 
quired, they were not approved at the home office. But anticipating 
that the defects would be corrected, two policies were prepared with 
copies of the application attached, as required by statute, but with 
the right to change beneficiary eliminated, which were forwarded to 
the state agent for delivery upon the signing of a corrected applica- 
tion. Before the policies reached the agent the applicant had died. 

Held, That the company had a right to demand a separate application for 
each policy. 

Held, That the approval by the medical directors was not an acceptance 
of the application. 


Held, That the contract had never been completed. 


Held, That under the Kentucky statute, the requirement that no type 
smaller than brevier shall be used in the policy applies only to co- 
operative companies. 


Held, That waiver of a provision in the application that no liability should 
be incurred until it had been approved and a policy had been issued, 
and the premiums paid, did not affect the right to reject the applica- 
tion. 


—Provident Savings Life Assur. Soc. vs. Elliott’s Ex’r, 713. 


See ConrTrRact. 


APPORTIONMENT. See Orner Insurance 4; SurpPuius. 
APPRAISEMENT. See ARBITRATION. 


ARBITRATION. 
1. Dury or Company. 
Where the policy provided for arbitration in the event of disagreement, 


it was the duty of the company to take the initiative by appointing 
an arbitrator and requesting the insured to do the same. 


—Nerger et al. vs. Equitable Fire Ass’n, 556. 
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2. Function oy Umpire. 


The policy provided that in case of disagreement two disintérested ap- 
praisers should be selected, and the two should select an umpire to 
whom differences should be submitted, and the award of any two 
should be final. After the loss an appraisal agreement was entered 
into which provided that the two persons already chosen, together 
with a third to be appointed by them, as required by the policy, and 
who should act as umpire on points of difference only, should ap- 
praise the property and determine the loss. 

Held, That under the policy provision the umpire was entitled to act only 
in case of disagreement, but if so called on was entitled to act as 
arbitrator and join with the other two in appraising the entire dam- 
ages. But this provision was superseded by the agreement under 
which the third party was entitled to act only as an umpire and to 
decide only on points of difference between the others. 

Held, That while an award in which all three had joined might be sus- 
tained, one which, after disagreement between the arbitrators, was 
signed only by one of them and the umpire was invalid. 

—Home Ins. Co. of N. Y. vs. M. Schiff’s Sons, 813. 


3. METHOD OF DETERMINING DAMAGES. 


Books of account are not the only evidence of the amount of loss, and if 
the appraisers are satisfied that they do not show the correct amount 
of merchandise on hand, they may resort to other evidence, and their 
mere refusal to examine them in such case will not justify the setting 
aside of an award, 

While it would be more formal for the two appraisers to first proceed to 
determine sound values and damages, and then submit any differences 
to the umpire, the fact that all co-operated in determining values and 
loss does not affect the validity of an award. 

—Leon & Andrew Tyblewski vs. Svea Fire § Life Assur. Co. et al., 616. 


4. Watver or Proors or Loss—INVALID APPRAISEMENT. 


An adjuster examined the loss and agreed to settle for a specific sum in 
cash, which was refused, and an appraisement was arranged for, 

Held, That proofs of loss were waived. The two appraisers selected an 
umpire who refused to act, and the appraiser for insured then sought 
to have another selected, but his associate insisted on adhering to the 
one first named, against the opposition of appraiser for insured, and 
afterward privately secured the umpire’s consent, but the insured’s 
appraiser declined to act with him. 

Held, That the umpire having declined to act, the appraiser for insured 
was entitled to insist on a new selection, and the insurer’s right to an 
appraisement was waived; the appraisement made by the two was 
invalid. 

Where the finding was for a loss equal to the face value of the policy, no 
allowance having been made for other insurance of half the amount 
of the policy in suit, the verdict was cured by a remittitur of a pro- 
portionate amount. 

A letter from the insured to the insurer, insisting on the selection of dis- 
interested appraisers, is admissible to show that he did not refuse to 
submit to an appraisement. 

— Western Underwriters’ Ass’n, Inc. vs. Hankins, 378. 


5. WuTHDRAWAL OF APPRAISER. 


An agreement of appraisal is a contract. Appraisers who make an award 
under an agreement are presumed to have acted in accordance with 
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the law and the terms of the contract, and the burden of proof is on 
the party attacking the appraisement. 

Every reasonable intendment and presumption is in favor of the appraise- 
ment, and the award should not be vacated unless it clearly appears 
it was made without authority, or was the result of mistake or fraud, 
or misfeasance or malfeasance on the part of the appraisers. 

Arbitration of insurance loss cannot be defeated, aiter it is properly sub- 
mitted, by the withdrawal of one of the appraisers during the investi- 
gation. 

Where there is sufficient evidence as to value to sustain an award, even 
when such valu*tion is not altogether accurate, yet such award is not 
open to attack unless so grossly erroneous as to indicate bad faith on 
other grounds. 


—Niagara Fire Ins. Co. vs. Boon et al., 64. 


6. WurHpRawaL oF APPRAISER—EVIDENCE OF DAMAGE. 


Where a case is tried on the theory that the disinterestedness of an ap- 
praiser is one of the issues, it cannot be claimed that this was not an 
issue in the pleadings. 

Instructions that it is the duty of appraisers to give a just and fair award 
are not misleading, because the law requires only the exercise of their 
best judgment. 

Where the stipulations provided for the appointment of two appraisers 
who should select an umpire to act with them in case of difference 
only, and one of the appraisers afterward withdraws on account of 
difference with his associates, the other and the umpire cannot make 
a valid award on items concerning which there had been no preceding 
conference and disagreement with the withdrawing appraiser. 

Where a witness testifies as to the damage it is competent to show that 
his evidence was contrary to opinions he had previously expressed, 
but where the evidence of such opinions does not show that they 
were necessarily inconsistent with his testimony it is inadmissible. 

—Seibert Bros. § Co. vs. Insurance Companies, 384. 


ARSON. 
By PRESIDENT. 


The defense in a suit on a fire policy was that the fire was willfully caused 
by the president of the corporation insured, who was its manager. 


Held, That where all but one share of the stock was owned by one 
family, and the management and control of the property was in the 
hands of the president, the same as if he held the actual title, or if 
the stockholders had an understanding that the president should 
burn the property, and he actually did so, there could be no recovery. 


—Meily Co. vs. London § L. Fire Ins. Co., 611. 


ASSESSMENT. 
REMEDY IN CASE OF INCREASE OF. 


Where an assessment company, contrary to the terms of its contract 
with the insured, increases the amount of the assessment and an- 
nounces its intention to continue doing so, the insured may elect to 
treat the action as a rescission of the contract and sue for its breach, 
or to continue it in force according to its terms by tendering the 
original assessment. But having elected the latter, he cannot after- 
ward sue for breach of contract. 

The fact that the officers believed they were within the terms of the 
contract in increasing the future assessments was not an anticipatory 
breach of contract which justified a rescission by the policyholder. 
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Interest is not payable on assessments recovered by a policyholder on 
the ground of a rescission of contract. 


-—Blakely vs. Fidelity Mut. Life Ins. Co., 699. 


ASSESSMENTS. See BeneEvorent Soctery 1, 5. 
ASSIGNEE. See Premium Norte 2. 


ASSIGNMENT. 
1. ABSENCE OF INSURABLE INTEREST. 


Where the policies were taken out by the insured, payable to his estate 
and assigned under a previous arrangement with the assignee, who 
paid the premiums, and also ‘a consideration to the assignor, and 
were delivered by the agent to the assignee, who had no insurable 
interest, they were void as against public policy, both as to the as- 
signee and the administrator of the insured. Their invalidity was not 
affected by a clause making them indisputable, since they were void 
at their inception. 


Held, That the assignee in a suit brought by the administrator, in which 
he was joined as defendant, was competent to testify for the com- 
pany as to dealings with deceased. 


—Bromley’s Adm’r vs. Washington Life Ins. Co., 498. 


2. In ABSENCE oF INSURABLE INTEREST. 

One has the right to procure insurance on his own life and assign the 
policy to another who has no insurable interest in the life insured, 
provided it be not done by way of cover for a wager policy. 

—Rylander et al. vs. Allen, 724. 


See CrepiTor ; INsuRABLE INTEREST 1, 2; Wire's Poticy 1, 2, 3. 
BANKRUPTCY. See Insurasie INTEREsT 1. 


BENEFICIARY. 
1. CHANGE OF. 


All stipulations in a New York policy of life insurance must yield to the 
provisions of the state statute; this is by implication a part of the 
policy, and where such statute requires the consent of the company 
to a change of beneficiaries it is controlling upon the assured. 


Where the policy provides that the change of beneficiary shall be made 
by the insured in writing “and shall not take effect until indorsed on 
this policy by the company at the home office”; such stipulation con- 
stitutes a plain and clear contract between the parties and should be 
enforced as made. 


Where both the provisions of the statute and of the policy provide, that a 
change of beneficiary can be made, only by indorsement on the policy 
by an officer of the company; the mere furnishing of blanks by a 
local agent, to be forwarded as notice of change, effects no such re- 
sult, either in law or equity. 

The rights of the beneficiary under an insurance policy depend upon the 
facts, as they existed at the time of the death of the assured, becoming 
vested at that date, and any attempted appointment in favor of an- 
other, not made in accordance with the statute and the contract, is 
void and of no effect. 


An insurance company can perform no act that will amount to a waiver of 
the conditions of its policy, against the beneficiary, after his rights 
have vested upon the death of the assured. 
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The mere fact that an insurance company pays money into court to be 
disposed of as the court shall direct between rival claimants, in no 
sense operates as a waiver of any of the vested rights of the true 
beneficiary which accrue by reason of the death of the assured. 


—Freund vs. Freund, 28. 


2. CHANGE OF, 


Where a policy provides for a change of beneficiary, such change may be 
made by the assured at his own will, and there can be no objection 
on the part of a prior beneficiary because his interest has never vested. 

Creditors of the assured have an insurable interest in his life, and may be 
substituted as beneficiaries in the policy. 


Where creditors are made substituted beneficiaries under a life policy, on 
condition of payment of premiums and part of the proceeds, they are 
considered trustees, and an action against them for settlement should 
be brought in a court of equity. 


—Wrather et al. vs. Stacy, 67. 


2 


3. CHANGE oF—TITLE To Poricy. 


The evidence showed that the policy was duly issued and the premiums 
paid, and that the beneficiary kept it in her trunk and refused to 
surrender it to the agents of the insurer, who urged her so to do dur- 
ing the last sickness of insured, and that in some unknown manner it 
came into possession of the company, which claimed that it had been 
surrendered by the insured. The policy provided that the beneficiary 
might be changed, or it might be assigned by the insured in a man- 
ner specified, but there was no evidence of such change or assign- 
ment. 

Held, That the plaintiff beneficiary was not required to affirmatively prove 
that the policy had been fraudulently obtained possession of by the 
insurer, where such issue was raised. 


Held, That in the absence of any change of beneficiary or assignment, the 
property interest remained in the beneficiary and the contract was 
directly with her. 


Held, That denial of the existence of such contract and refusal of blank 
proofs of loss, waived such proofs. 


—Lanier vs. Eastern Life Ins. Co. of America, 904. 


See BENEVOLENT Society; Wire’s Poricy 2, 3. 


BENEVOLENT SOCIETY. 
1. AMENDMENT oF By-Laws as TO ASSESSMENTS. 


Senevolent societies organized under the statutes of Massachusetts and 
authorized to adopt by-laws prescribing how the payment of death 
benefits may be provided through assessments, may so amend its 
by-laws as to prescribe assessments adequate to meet the cost of in- 
surance to its members where the plan of assessment originally 
adopted would ultimately prove inadequate to the payment of its 
certificates, and a classification of the members according to age for 
the adjustment of the rates which should be charged was proper. 

Where the members agreed to be subject to such rules and regulations 
as might be made by the council and order, and the benefits were con- 
ditioned on such rules as might be enacted to govern the council and 
fund by the supreme council, the adoption of by-laws by such su- 
preme council so changing the plans as to establish assessments ac- 
cording to age which would cover the cost of insurance was not a 
violation of the contracts with the members. 


— Reynolds vs. Supreme Council Royal Arcanum, 673. 
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2. CHANGE oF BENEFICIARY. 


A benevolent society can only waive its by-laws regulating change of 
beneficiary during the lifetime of the member; no waiver adverse to a 
beneficiary is valid after the member’s death. 

Payment of the money due on a disputed right to the proceeds of a cer- 
tificate through a waiver of failure to comply strictly with the by-laws 
as to change of beneficiary, could not affect the vesting of the rights 
of the beneficiary upon the death of the insured. 

A material deviation from the rules prescribed in the policy and by-laws 
of the society for changing the beneficiary will invalidate an attempted 
change. 

Where the application for change of beneficiary was sent by mail, but did 
not reach the society until shortly after the death of the member, and 
was acted on in ignorance of the death, the member constituted the 
mail his agent and assumed the risk of the failure to make timely 
delivery. The rights of the original beneficiary were fixed by the 
death, and the attempted change was ineffectual. 

—Knights of Maccabees of the World vs. Sackett et al., 896. 


3. CHANGE OF RaTEs. 


Where it was deemed necessary for a benevolent organization to change 
its system of rates and such change was made in good faith in its 
by-laws, increasing the rates on older members, the questions whether 
the obligation of the original contract with members under the old 
system was impaired and whether the original certificate of member- 
ship cmgated a contract for assessments on that basis for life, though 
delicate, are not so clear as to justify a Federal court in another 
state to interfere by injunction. The law of the state which is the 
domicile of such organization governs, and its interpretation belongs 
to the courts of that state. 

—Gaines vs. Supreme Council of Royal Arcanum, 207. 


4. DEPENDENT BENEFICIARY. 


Where the household consisted of the insured, his wife and her two un- 
married sisters, and one of the sisters and the insured earned the 
needed funds while the wife and the remaining sister cared for the 
house, and the insured took out a benefit certificate after the death of 
his wife, to aid the others in case of his death, making one of the sis- 
ters beneficiary, she was a dependent within the meaning of the stat- 
ute limiting beneficiaries of benevolent societies to dependents. 

— Wilber et al. vs. Supreme Lodge of New England Order of 
Protection et al., 784. 


5. MISREPRESENTATION AS TO HEALTH—ExPULSION—NON-PAYMENT OF ASSESS- 
MENTS. 


Under the Massachusetts statute declaring that no representations shall 
be deemed material unless made with intent to deceive, or the matter 
misrepresented increased the risk, misrepresentations regarding health 
or occupation would not defeat a policy in a benevolent society unless 
made with actual intent to deceive, or the risk was increased. 

The insured is presumed to have knowledge as to her health and treat- 
ment by a physician. 

Failure to disclose a disease inquired about, and generally recognized as 
tending to shorten life avoids the policy as a matter of law, but where 
the disease, though serious, is not so recognized, and the insured, in 
ignorance of its character, fails to disclose it, the question as to in- 
crease of risk is for the jury. 
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Where the by-laws required notice of proceedings for the expulsion of a 
member to be given, and none such was given, the member was not 
obligated to appeal until notified of the expulsion. The tender back 
of dues in such case to a sister of the member not authorized to re- 
ceive them did not affect the contract. 


Failure to pay assessments when due forfeits the right of insured under 
the contract where so provided in the by-laws, but the burden is on 
the society to prove non-payment. 

— Kidder vs. Supreme Commandery United Order of Golden Cross, 778. 


6. PayMENT TO PROPER BENEFICIARY. 


Where the issue is payment of insurance money the burden is on the 
insurer to show payment, and to the proper party. But where it is 
claimed that the beneficiary named in the certificate was not a de- 
pendent, as required by the charter of the society, and therefore pay- 
ment to him was invalid, the party claiming absence of any valid 
designation of a beneficiary has the burden of showing the invalidity 
of the designation. 

—Kittredge vs. Boston Firemen's Mut. Relief Ass’n—Boston Firemen’s Mut. 


Relief Ass’n vs. Kittredge, 436. 


7. Rernsurance in Lire Company—Non-PayMEnT or PREMIUM. 


The certificate of a benevolent society provided that if the member failed 
to pay the assessments and dues within thirty days after they were 
due he should be suspended and his certificate should be void and all 
rights under it forfeited, but that he might be reinstated on payment 
of back dues and the furnishing of a health certificate. Afterward a 
contract of reinsurance was entered into with a life company which 
required quarterly payment of premium, instead of monthly assess- 
ments, as before, but without a provision for forfeiture in case of non- 
payment. 

Held, That the forfeiture provision in the original certificate was not self- 
executing, but required affirmative action on the part of the society 
involving notice and opportunity for reinstatement, 

Held, That a mere notice from the reinsurer of a quarterly payment com- 
ing due, and of forfeiture in case of non-payment, would not work a 
forfeiture without some affirmative action by the company. 

— Brooks vs. Conservative Life Ins. Co., 523. 


8. SuBSEQUENT By-Law. 


Where an application for a benefit certificate in a fraternal association 
contained an agreement by the applicant that compliance on his part 
“with all the laws, regulations and requirements which are or may 
be hereafter enacted by said order is the express condition upon 
which I am te be entitled to participate in the beneficiary fund and 
have and enjoy all the other benefits and privileges of said order’, a 
law of the order subsequently adopted that “any member of the order 
who shall after August 1, 1898, enter the business of selling by retail 
intoxicating liquors as a beverage shall be expelled from the order”, 
and making provision for suspension from rights in the beneficiary 
fund, and rendering the certificate null and void, is valid and binding 
upon one who has obtained a benefit certificate under such an ap- 
plication. 

— State ex rel. Strang vs. Camden Lodge, A. O. U. W. of N. J., et al., 858. 


See AccrDENT 2; SvuicrpE 2. 


VoL. XXXV.—62. 
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BOND. 
For PayMENT oF Ciatims CONSTRUED. 


Under a bond given by a company to the state conditioned for the pay- 
ment of claims due on its policies there can be no recovery on the 
bond where there can be none on the policy. 

Where the policy stipulated that any suit must be begun within one year 
from the time of death, and payment was made to the guardian of a 
beneficiary under the will without bond, an action on the bond after 
the expiration of the limitation period by the beneficiary on coming 
of age on the ground that he has not received the insurance money 
cannot be sustained, though it might be otherwise except for the 
limitation clause. 

— McCulloch vs. Mutual Reserve Fund Life Ass'n et al., 787. 


See Surety. 
BOOKS OF ACCOUNT. See Iron Sars. 
BROKER. See AGEnr 4. 


BUILDING. 
LIABILITY FOR FA oF. 


Where the policy provided that it should cease,in case of the fall of the 
building or any part thereof, and the partition wall of a building was 
shown by undisputed evidence to have fallen before the fire, and that 
there was no explosion, it was not error to charge that if the fire 
preceded the fall the plaintiff could recover provided the fall was the 
result of fire. 

In such case a charge that if the building or any part fell from any other 
cause than fire, then the liability of the company fell with it, is cor- 
rect. 

A charge that if the uncontradicted evidence showed that a substantial 
part of the building fell the plaintiffs must show that the fall was 
caused by fire alone, and not by explosion or crushing of the build- 
ing in order to recover, is correct. 

— William G. Foster et al. vs. Home Ins. Co., 161. 


See Vacant 3. 
BY-LAWS. See BENEVOLENT Society ; StanparD Po.icy 1. 


CANCELLATION. 
By AGENT AS A WAIVER. 


Cancellation of a fire insurance policy, by an agent of the company, 
having no authority to waive conditions, except by indorsement on 
the policy or addition thereto, does not imply a waiver of a breach, 
previously made, of a promissory warranty therein contained, or es- 
top the company from relying upon such breach as matter of defense 
to an action on the policy, though it be shown that the agents had 
knowledge of such breach. 

Violation of a clause of an insurance policy, declaring that it shall become 
null and void, if the hazard be increased by any means within the 
control or knowledge of the insured, is not waived by a letter, written 
at or about the date of the fire, which caused destruction of the prop- 
erty, by an agent of the company, having no authority to waive con- 
ditions, except by indorsement on the policy or addition thereto, 
notifying the insured that the policy is canceled, and specifying said 
violation as the reason for canceling it. 

—Ruffner Bros. vs. Dutchess Ins. Co., 590. 
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CLEAR SPACE. See Sranparp Poticy 2. 


COMPROMISE. 
In CasE oF Wire's Poticy. 


A special administrator under the statutes of Iowa, has no authority to 
compromise a claim on a policy. 


Where the policy inured under the statute to the separate use of the 
widow and children, and was payable to the executor, and the insured 
gave all his personal property to the widow subject to his debts, and 
the statute provides that policies shall be disposed like other prop- 
erty left by the deceased and the widow, without electing to take un- 
der the will, compromised the claim, the executor was entitled to col- 
lect the claim and apply the proceeds either according to the statute 
or the will, as the widow may elect. 

—Rauen vs. Prudential Ins. Co. of America, 288. 


CONTRACT. 
WHEN INcoMPLETE—Po icy Not CoNFORMABLE TO APPLICATION. 


Application was made for $10,000 of insurance in two $5,000 policies. 
It provided that any insurance issued should take effect from its 
date. Three weeks later the insured paid the premium under an 
agreement in the receipt attached to the application that if the policy 
was not issued in sixty days from the date of application the pre- 
mium was to be returned on surrender of the receipt. The insured 
died on the date of payment. On the day previous the company had 
decided to issue only a policy for $5,000, and forwarded such policy 
to the agent who delivered it to the son of the insured after his 
death. Subsequently the company decided to issue the remaining 
policy, in ignorance of the death, and forwarded to the agent, but 
stopped its delivery by telegram upon learning of the death. 


Held, That having originally rejected the proposal for the entire amount, 
the minds of the parties had never met, and there was no contract. 
—New York Life Ins. Co. vs. Levy’s Adm’r, 455. 


See AppricaTion 14; EnTrrRE Contract; Lex Loct. 
CONTRIBUTION. See Orner Insurance 4. 


CREDITOR. 
ASSIGNMENT TO. 


A clause which in general terms prohibits assignment of the policy be- 
fore loss is construed only to prohibit complete divestiture of title, 
and not a mere conditional transfer to a creditor which in effect only 
gives him a lien upon the proceeds of the policy in the event of loss. 

The refusal of the company to allow a “loss payable clause” to be attached 
to a poilcy is not a notice of cancellation to its agent, and such agent 
is guilty of no false representation or fraudulent concealment in fail- 
ing to notify the company that he has accepted such policy to secure 
a loan, as cashier of a bank in which he is an officer. 

—Scottish Union § National Ins. Co. vs. Andrews § Matthews, 37. 


DAYS OF GRACE. See Premium 1, 2; Premium Nore 2. 


DEATH. 
ABSENCE AS PRESUMPTIVE EVIDENCE. 


Where insured had left home and had not been heard from in over seven 
years, though there was evidence from which a jury might infer an 
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intention not to return, the burden of proof is on the party claiming 
that he is alive, and the question of his death is for the jury. 

The expectation of life of one aged twenty-six in such case is not ma- 
terial, and the exclusion of mortality tables was not error. 

Where in such case suit is brought on the policy, and a letter from a 
superior officer of the company was admitted, acknowledging that 
under the facts as stated the latter would be liable, the admission, if 
an error, was harmless, 

—Heagany vs. National Union, 429. 


DELIVERY. See Acenrt 4. 


DEPOSIT. 
ReEcoveRY Back oF. 


Where the statute requiring a deposit from domestic companies provided 
that such deposit might be returned when the State Treasurer was 
satisfied that all its debts were paid, and such domestic company re- 
insured its risks with consent of policyholders, as authorized by the 
statute, in a foreign company and assigned to it its deposit, the rein- 
suring company was entitled to withdraw the deposit. 

Mandamus in such case against the Treasurer is not an action against 
the state requiring legislative assent under the statute. 

There was no consolidation in such case within the statute providing 
that in case of the consolidation of a domestic with a foreign com- 
pany, the same should not thereby become a foreign corporation, so 
as to require a deposit by the reinsurer as a domestic corporation. 

—Prewitt, Ins. Com’r, et al. vs. Illinois Life Ins. Co., 688. 


DISEASE. See AccipEnt ; APPLICATION 3, 9, 10 ; HEALTH. 
DISSOLUTION. See Mutvat Company 3; Stock Noress. 
DIVORCE. See Wire's Ponicy 4, 6. 
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DUES. See BENEVOLENT Society 3. 
EMPLOYER. See Frpenrry 2. 


EMPLOYERS’ LIABILITY. 
MISREPRESENTATION BY EMPLOYER. 


A vond indemnifying an employer against larceny or embezzlement by an 
employee is in legal effect analogous to an insurance policy, and 
governed by the same rules regarding statements by the insured 
which will be treated as representations unless made warrantics by 
the contract. 

A false representation by the employer in response to a query, if material, 
will avoid the contract. 

Such statements before contracting as to the examination of employee's 
accounts and existence of shortages were material. 

Where the employer procured the bond and afterward made suci  state- 
ments with a knowledge that the agent was directed to secure it be- 
fore delivering the bond, the statements were material. 

Where such statement provided that it should be the foundation of the 
bond and was signed by the insured after the delivery of the latter it 
was material, 

—American Bonding § Trust Co. vs. Burke et al., 642. 
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ENTIRE CONTRACT. 
SEPARABLE VALUATIONS. 


The policy provided that “this entire policy should be void” in case of 
material misrepresentation. 


Held, That though the premium was in gross where different classes of 
property are separately valued and insured for distinct amounts, a 
breach of warranty as to one subject does not affect the insurance on 
the others. 


—Donley vs. Glens Falls Ins. Co., 232. 
See TITLE 6. 


EVIDENCE. See Acctpent 5; Appuication 1, 3,8; DeatH ; Surcrve 1, 2; 
WAIVER. 


SXPLOSION. 
1. In Cask oF FrrE—FALSE SWEARING. 


Jn an action on a fire insurance policy, it is only necessary for the assured 
to make out a prima facie case that the property was destroyed by 
fire, and the fact that the damage done by fire and by explosion was 
not apportioned does not prevent recovery, especially where there is 
no evidence as to damage from the latter cause. 


The fact that the jury cannot arrive at an exact cash value of the prop- 
erty destroyed, does not authorize the court to direct a verdict for 
the defendant. 


Contradictory statements or statements which are untrue do not consti- 
tute false swearing, provided they are made in good faith and without 
intent to defraud. 

— Walker vs. Western Underwriters’ Ass’n, 102. 


2. LIABILITY FOR. 


The policy provided that it should not be liable for loss from explosion 
unless fire ensued, and then for loss by fire only. A fire in a building 
some forty feet distant caused an explosion there which through the 
concussion, damaged the property. 

Held, That where the explosion results from a fire on insured premises, 
and is a mere incident thereof, the insurer is liable as a loss by fire, 
but where the explosion occurs outside the insured property and no 
fire has occurred in such property, the insurer is not liable. 

—Hall § Hawkins vs. National Fire Ins. Co., 507. 


EXTENDED INSURANCE. 
Patp-Up Poticy—Provisions CoNsTRUED. 


The policy provided that it should cease upon default in the payment of 
the premium when due, and that a receipt for less than the full annual 
premium should not continue the policy in force longer than three 
months, in case of a quarterly premium or than six months 
in case of a semi-annual premium. It was claimed that the last 
payment was a portion of the annual premium, and that a credit was 
given for the remainder. But there was uncontradicted evidence 
that insured had some years before requested a change to quarterly 
premiums, which had been assented to, and that the last payment 
was stated in the receipt to be for a quarterly premium. 


Held, That the policy was continued in force only for three months by 
the payment. 
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Held, That where the action was to recover the full amount of the policy 
and the plaintiff had never consented to accept the paid-up value, 
and no intimation was made that it would be accepted as an alterna. 
tive, no recovery of such value could be had. 


—Battin vs. Northwestern Mut. Life Ins. Co., 653 
See Premium Note 2. 


FALSE SWEARING. See Exptosion 1. 


FIDELITY. 
1. CULPABLE NEGLIGENCE DEFINED. 


In an action upon a bond whereby a guaranty company agrees to make 
good and reimburse to an employer any pecuniary loss sustained by 
him through the personal dishonesty or culpable negligence of an 
employee in connection with the duties of his employment, and 
wherein “culpable negligence’’ is defined to mean ‘failure to exercise 
that degree of care and caution which men of ordinary prudence and 
intelligence usually exercise in regard to their own affairs’, it is 
error to instruct the jury that the degree of care and caution, failure 
to exercise which on the part of the employee will render the guar- 
anty company liable for a resultant loss, is “the very highest, you 
might almost say the highest possible”, “the very highest’, and “an 
extraordinary and a very high degree’. - : 

An inference of fact cannot be legitimately drawn from a rebuttable pre- 
sumption but only from premises which are certain. 

A theory cannot be said to be established by circumstantial evidence, 
even in a civil action, unless the facts relied upon are of such a nature, 
and are so related to each other, that it is the only conclusion that 
can fairly or reasonably be drawn from them. If the facts are con- 
sistent with either of two opposing theories, they prove neither. 

Negligence is actionable only when loss or injury proximately results 
therefrom, and to be thus proximate the loss or injury must be a 
natural and probable consequence which ought to have been foreseen 
or reasonably anticipated in the light of the attendant circumstances. 

— United States Fidelity § Guaranty Co. vs. Des Moines Nat. Bank, 880. 


2. MIssSTATEMENTS OF EMPLOYER--EXPERT EXAMINATIONS—NOTICE OF FRAUD. 


The Kentucky statute making all statements in an application or policy 
representations and not warranties, applies to the bonds and applica- 
tions of guarantee companies. 

Where such application and bond provided that any material misrepre- 
sentations or misstatement of fact by an employer, or if the employee 
had been a defaulter, should render the bond void ab initio, and a 
statement had been made that the employee had faithfully performed 
all his duties, and the appiicant was required to take reasonable pre- 
cautions to become informed as to his statements, it was not neces- 
sary that such statements should be absolutely true, but only that they 
should be based on reasonable care to learn the facts. 


A bank which employs an expert to examine the accounts of its employee 
before filling in the application, as to his honesty, is not chargeable 
with the negligence of the expert, but only with reasonable care as 
to his competence. 


Where prompt notice of fraudulent acts by employee is required in the 
bond, notice of mere suspicions is not required, though strong 
enough to justify a dismissal, but the employer is bound to use due 
diligence to learn the facts. Whether such notice is timely, where 
the failure to be prompt is not obvious, is for the jury. Where, three 
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days after discovery of such fraud, an attempt is made to settle with 
the family of the defaulter, the company is not liable. 


—Fidelity § Guaranty Co. of N. Y. vs. Western Bank, 692. 
FIRE. See Exprosion 1. 
FORECLOSURE. See Mo#taace 3. 
FOREIGN COMPANY. See Agent 1, 4, 5. 
FRAUD. See Fivepity 2; Reese. 


GARNISHMENT. 
SERVICE OF Writ. 


Under the statutes of Washington service of a writ of garnishment is 
sufficient, if made on a soliciting agent of a foreign company, under a 
provision that such writs shall be served in the same manner as a 
summons, which latter may be served on any agent. A constitutional 
provision that no foreign corporation shall transact business within the 
state on more favorable terms than a domestic corporation does not 
affect the case. 

—Tatum et al. vs. Niagara Fire Ins. Co. et al., 902. 


GUARANTY. See Five rry. 


HEALTH. See Appuication 4, 7; BENEVOLENT Society 5; Disgase; INcon- 
TESTABLE Po.icy. 


HEALTH POLICY. 
ExcrepTepD DIsEaAsE. 


Where a health policy specifically names blood poisoning as one of the 
diseases insured against, a provision that the policy should not apply 
to any disease that is the result of injury does not apply to blood 
poisoning which always so results. 

—Jones vs. Pennsylvania Casualty Co., 812. 


INCENDIARISM. See Appiication 12. 


INCONTESTABLE POLICY. 
Errect or Bap HEALTH. 


The policy provided that after being in continuous force for three years 
it should be incontestable, except for non-payment of premiums or error 
in age. It also provided that it should not be in force until deliv- 
ered to the insured when in good health, nor unless the initial pre- 
mium was paid while in good health. 

Held, That where the policy had been delivered and held by the insured, 
and all the premiums paid during more than three years, its validity 
was not affected by the fact that the insured was not in good health 
at the time of its delivery. 

— Mutual Reserve Fund Life Ass’n vs. Austin, 605. 


INCUMBRANCE. See Morraace. 
INSANITY. See Suicrpe 3. 


INSOLVENCY. See Mvutvat Company 2. 
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INSURABLE INTEREST. 
1. ASSIGNMENT IN ABSENCE OF — BANKRUPTCY. 


An endowment payable to insured, or in case of his prior death to his 
wife, was assigned by them absolutely for a valuable consideration 
to one having no insurable interest, and the subsequent premiums 
were paid by the assignee. 

Held, That the assignor could not attack the validity of the assignment 
on the ground of lack of insurable interest. 

Held, That the assignor having become a bankrupt, any interest he might 
have passed to his trustee in bankruptcy unless retained by payment 
of the surrender value as provided in the statute. 

—Clark vs. Equitable Life Assur. Soc., 567. 


2. Or UNcLE—ASSIGNMENT. 


An uncle of one whose life is insured has no insurable interest in the life 
of the insured by reason of kinship. 

It is against public policy and contrary to law to permit any one to obtain 
insurance upon the life of a human being by assignment or other- 
wise, where such person has no insurable interest in the life of the 
insured. 

An agreement, by which one-half of the insurance provided for in a life 
insurance policy was assigned and transferred by the insured and the 
beneficiary to one having no insurable interest in the life of the in- 
sured, upon consideration that the assignee Was to pay the premiums 
as they accrued, contravenes public policy, and neither the assignee 
nor the beneficiary who participated in the tainted transaction can 
recover upon the policy. 

—Metropolitan Life Ins. Co. vs. Elison, 258 


See ASSIGNMENT 1, 2. 
INTEREST. See Oruer Insurance 4, 
INVENTORY. See Iron Sare 6. 


IRON SAFE. 
CONSTRUCTION OF. 


Under an “‘iron-safe clause” in a policy of fire insurance, requiring assured 
to keep a complete set of books showing sales and inventories, the 
mere fact that several “day blotters” containing credit sales were 
burned in the fire will not affect the right of recovery, where the un- 
burned books substantially show the state of assured’s business. 

Clauses of forfeiture in a policy of insurance are to be construed most 
strongly against the insurance company. 

—Scottish Union § National Ins. Co. vs. Andrews § Matthews, 37. 


2. Surricrent Books or Account. 


The policy required that the insured should keep a set of books that 
would furnish a complete record of the business, including purchases, 
sales and shipments from the date of the inventory, which should also 
be kept, and all securely locked in a fireproof safe at night. The 
statute provided that a substantial compliance only with the terms of 
the policy was necessary for recovery. 

Held, That where books containing an account of goods purchased and 
sold were produced which showed the amount lost by fire there was 
sufficient compliance with the policy. 

—People’s Fire Ins. Ass’n vs, Dully Gorham § Co., 849. 
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3. WalvEeR By ADJUSTER. 

The iron-saie clause in the policy under consideration is a condition the 
performance of which is precedent to the right of the insured to main- 
tain an action on the policy. 

The acts of an adjuster while investigating the cause of a fire and the 
amount of loss sustained, made under a non-waiver agreement, can- 
not be construed into a waiver by the company of its right to insist 
that the policy was void because of the non-compliance with the iron- 
safe clause contained therein. 


In an action to recover on an insurance policy, the plaintiff must plead 
and prove the performance of all conditions precedent, or a waiver 
by the insurer. Where performance is pleaded, a general denial puts 
in issue the performance of all such conditions. 


—Shawnee Fire Ins. Co. vs. Knerr, 2838. 


4. WAIVER OF, 


Where a stock of merchandise is insured against fire by a policy con- 
taining what is known as the “iron-safe clause’, requiring certain 
books and documents pertaining to the business te be kept at night 
in an iron safe, and a fire occurs, in which a part of such documents 
are destroyed by reason of the failure of the insured to comply with 
the terms of such clause, the insurance company does not lose the 
right to make a defense upon that ground by requesting the produc- 
tion of other evidence to supply that so destroyed, and by making 
an examination thereof with a view to determining the amount of 
the loss, where, before the insured is put to any inconvenience or ex- 
pense in that connection, he enters into a written agreement with the 
agent of the insurance company, providing that such examination 
should not be deemed a waiver of any of its rights under the policy. 


In the circumstances stated in the foregoing paragraph the liability of the 
company is not affected by the fact that before such non-waiver 
—— is signed the representative of the company tells the in- 
sured what documents would be desired for examination in lieu of 
those destroyed, and also tells him that, if such documents are pro- 
duced by him after the execution of such agreement, the loss will be 
paid. 


—Phenix Ins. Co. vs. Stahl, 309. 


5. WaAIver oF CLAUSE BY AGENT AND ADJUSTER. 


Local agents having authority to make contracts of insurance and receive 
premiums and deliver policies may waive the policy provisions, 
though it provides that such waiver can only be made by a written 
agreement signed by the president or secretary. 

Knowledge of such agent issuing the policy that the insured has no iron 
safe, and is unable to remove his books from the insured premises 
on account of his business, is a waiver of the iron-safe clause. 

Where the adjuster testified that he was ignorant that the iron-safe clause 
had been violated and that the books were lost, when he adjusted and 
consented to settle the loss, the agreement to settle was not a waiver 
oi the violation unless the agent at the time knew the books had been 
destroyed. But an agreement with the adjuster that any action taken 
in investigating the loss should not waive any of the policy condi- 
tions or the rights of the parties did not prevent the promise to pay 
the loss from estopping the company to insist on a forfeiture for 
violation of the policy provisions. 

An instruction that if, while the policy was in force, part of the property 
was destroyed without fault of the insured and proper proofs were 
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made, the insured could recover was error where the defense was 
violation of the iron-safe clause. 
—Rudd vs. American Guarantee Fund Mut. Fire Ins. Co., 948. 


6. WHat ConsTITUTES AN INVENTORY. 


inventory of a stock of merchandise, within the meaning of the term 
“inventory” used in what is known as the “iron-safe clause” of a fire 
insurance policy, is a list of all the articles of merchandise in the 
stock, sufficiently itemized to show the kinds and numbers or quan- 
tities thereof, together with their values at the time of making the 
same, as nearly as they can be ascertained. 

In the case of a store, opening with an entirely new stock of goods, at 
or about the date of the issuance of the policy, the invoices of the 
first lot of goods put into it, giving the quantities thereof by iteims, 
with the cost prices, if preserved and kept for production, upon the 
demand of the insurer, as and fer an inventory, will constitute such a 
list, and the insured will have substantially complied with so much oi 
the policy as requires the taking of an inventory. 

In determining what constitutes such an inventory, regard must be had 
to the purpose for which it is required, and, in seeking this, all parts 
of the “iron-safe clause” should be read and considered together. 

—-Ruffner Bros. vs. Dutchess Ins. Co., 590. 


LEASED GROUND. See Trriz 5, 6. 


LEX LOCI. 
Or ConTrRAct. 


The application was forwarded by a company in Pennsylvania to the in- 
sured in Wisconsin, and there signed and returned, and the policy was 
issued and mailed to the insured, who signed and returned the pre- 
mium note by mail. 

Held, That this was a Pennsylvania contract, but where the company was 
not authorized to do business in that state it was a violation of the 
statute forbidding unauthorized insurance, and no recovery on the 
note could be had in a Wisconsin court. 

—Presbyterian Ministers’ Fund vs. Thomas, 374. 


See Vacanr 1. 
LICENSE. See AGENT 5. 


LIMITATION. 
1. SUSPENSION OF. 


A policy provision requiring action to be begun within thirty days after 
the right begins is not abandoned or nullified by negotiations of the 
company for the expressed purpose of investigating and effecting a 
settlement of the claim. The operation of the clause is simply sus- 
pended during tke delay and it begins to run from the time that the 
company actually refuses to settle the claim. The rule is the same as 
in ordinary statutes of limitation which are analogous to contract limi- 
tations. 

—Lynchburg Cotton Mill Co. vs. Travelers Ins. Co., 178. 


2. Wuen Ir Bears to Run. 


Parties may ignore a general statute of limitations and stipulate a limited 
time in which suit may be brought in the absence of a special statute 
to the contrary. 
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A policy provision requiring suit to be brought within one year of death 
does not begin to run until the course of action has accrued, and 
where payment is not required until a stipulated period after filing 
proofs, the cause of action does not accrue until the end of such 
period. 


A letter irom the company stating that the policy had been forfeited for 
non-payment of premium, but if the claim was persisted in, the per- 
formance of all conditions precedent as stipulated in the contract 
would be insisted on, was not a waiver of the contract rights of the 
company. 

—-Kiisel et al. vs. Mutual Reserve Life Ins. Co., 707. 


See SIcKNEss. 


LOAN. 
Errect or Non-PayMENT. 


In an action on a life insurance policy, upon an issue as to whether the 
actual value of the insured’s interest exceeded the loan value of the 
policy, where the only witness on the point testified that there was 
an excess, the court may properly so charge. 

Upon an issue raised in an action on a life insurance policy, it being 
shown that upon making a loan to the insured the company reserved 
the option to cancel the policy, if the loan were not repaid, upon re- 
turning the cash surrender value, and instead of so canceling the 
company opened up negotiations looking to a new loan, pending 
which the insured died, the plaintiff, the beneficiary under the policy, 
is entitled to a verdict. 

When the replication ignores certain facts contained in a plea, taking is- 
sue only upon cértain other facts therein, and the defendant files a 
general rejoinder to the replication, the facts so ignored cease to be 
issues in the cause. 


Agency to make a contract is sufficiently shown by a stipulation of coun- 
sel that the parties executed the contract by the ratification of the 
vice-president of an insurance company or that it was entered into at 
his suggestion. 


—New York Life Ins. Co. vs. Mills, 760. 


MACHINERY. 
VALUE OF AND WHat CONSTITUTES. 


The policy was on a laundry and the machinery contained therein. 


Held, That the owner was competent to testify as to the value of the 
building and machinery. 


Held, That the question as to what constituted the machinery was not one 
of fact for an expert, but of law for the court. 


Held, That evidence oi usage as to the meaning of the word was not ad- 
missible where not specially pleaded. 


Held, That in case of a laundry, machinery includes the whole system of 
appliances connected with the boiler, such as the pipes, tanks, shafting 
and belting which is used to carry on the work of the laundry, 
whether used for motive power or merely for drying. 


Where the building stands on leased ground, the machinery is personal 
property, and not a part of the building, whether attached or not. 
— Tubbs vs. Mechanics’ Ins. Co., 755. 


MEASURE OF DAMAGES. See Apptication 5; ARBITRATION 3, 6; 
PREMIUM 3. 
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MECHANICS’ PERMIT See Vacant 3. 
MEDICAL EXAMINATION. See Risk 2. 


MEDICAL EXAMINER. 
Liasmity For Norges —AUTHORITY OF AGENT. 


The state agent of a company authorized to procure applications per- 
sonally or through solicitors, in order to secure the application of a 
physician executed and delivered to him a paper certifying that he 
was to examine applicants to an amount equal to his first year's pre- 
mium, in consideration for which the physician had given his notes 
for a like amount. No applicants were brought to the physician 
and he was compelled to pay the notes to the holders to whom they 
had been transferred by the agent. 

Held, That where the agent had no authority to execute the writing and 
application recited that no statements by the party soliciting the in- 
surance were binding unless reduced to writing and submitted to the 
home office, the company was not liable to the physician for the 
amount of the notes. 

—Dickinson vs. National Life § Trust Co., 710. 


See ApplicaTIon 5. 


MORTGAGE. 
1. KNOWLEDGE oF, 


Knowledge of the existence of a chattel mortgage on the property before 
insuring is a waiver of the policy provision requiring consent. 
—Charles S. Hirsch et al. vs. Fidelitas Societe Anonyme D’ Assurances § De 
Reassurances, 571. 


2. MERGER OF —CHANGE OF TITLE—ADJUSTMENT AS WAIVER OF Proors or Loss— 
SUBROGATION. 


Where a mortgagee of real estate acquires the legal title to the mortgaged 
property, the mortgage will become merged in the larger estate, or 
not, as the mortgagee may desire or his interest require. 

Where a mortgage on real estate is secured in part by an insurance 
policy ‘ioe to the mortgagor and the mortgagee subsequently re- 
ceives a conveyance of the mortgaged property, and holds the same 
as security for the mortgaged debt, the mortgage will not become 
merged in the legal title, so as to relieve the insurance company 
from liability, in case of fire. 

Where an insurance policy has attached thereto, what is commonly 
known as a mortgage clause, which contains the following provision: 
Provided that the mortgagee shall notify this company of any change 
of ownership * * * which shall come to his knowledge. * * *”, 
and the mortgagee subsequently received a quitclaim deed to the 
mortgaged property, such conveyance will not constitute a change of 
ownership, within the meaning of said provision. é 

When insured property is injured or destroyed by fire, and the insurance 
company sends an adjuster to ascertain the extent of the loss, and 
such adjuster, after a personal examination of the premises, estimates 
the damages and agrees upon the amount of the loss with a mort- 
gagee, whose debt is secured by a mortgage on the insured premises, 
and also by the insurance policy thereon, such adjustment and agree- 
ment will make proofs of loss unnecessary. 

Where an insurance company as a part of its policy issues what is com- 
monly known as a “mortgage clause” which contains the following 
provision: ‘‘Whenever this company shall pay the mortgagee any 
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sum for loss under this policy, and shall claim that as to the mort- 
gagor or owner no liability therefore exists, it shall at once and to 
the extent of such payment be legally subrogated to all the rights of 
the party to whom such payment shall be made under ‘any and all 
securities held by such party for the payment of said debt, but such 
subrogation shall be in subordination to the claim of said party for 
the balance of the debt so secured”, the subsequent acquisition of the 
legal title to the mortgaged property by the mortgagee will not affect 
the right of the insurance company to the subrogation as stipulated. 
—Fort Scott Building § Loan Ass’n vs. Palatine Ins. Co., Ltd., 919. 


» 


3. WAIVER OF FORECLOSURE. 


Where the policy stipulated that it should be void in case of foreclosure 
proceedings unless indorsed on the policy, neither knowledge of the 
agent, his apparent silent acquiescence, nor his failure to tender back 
the unearned premium is a waiver of the required indorsement, nor 
is the retention by the company of proofs of loss such waiver. The 
mortgagee in such case has no greater rights than the insured. 

— Woodard et al. vs. German-American Ins. Co., 393. 


MORTGAGEE. See AGeEnt 4. 


MUTUAL COMPANY. 
1. REORGANIZATION ON STocK PLAN. 


An unconstitutional act of the Legislature is not a sufficient basis for a 
corporation de facto. That can exist only in case of a law under 
which it might have been created de jure. 

The law that corporate existence cannot be inquired into, except by judi- 
cial proceedings in the name of the state, does not apply to a pre- 
tended but not even a de facto corporation. 

In case of success, in form, of an attempt to reorganize a mutual insur- 
ance company on the stock plan under a law, in terms, authorizing it 
and the insurance business formerly carried on by the old company 
being continued ostensibly by the new creation, using the former's 
assets and good will, if the attempt is fruitless because of the enabling 
act being void such continued business is to be regarded as really 
that of the old corporation; as belonging to it. 

-— Huber vs. Martin et al., 334. 


2. RiGcuHtrs oF PoLICYHOLDERS IN CASE OF INSOLVENCY. 

Action by the receivers of an insolvent mutual insurance company to 
recoyer of the directors thereof the amounts of their respective sub- 
scriptions to a fund which the company with their knowledge, actual 
or imputed, represented to be its paid-up capital. Held, The directors 
are estopped from denying their liability to the extent of their 
respective subscriptions for the claims of creditors, whose policies 
were issued to and accepted by them in reliance upon such repre- 
sentations. 


Creditors whose claims are based upon policies which were cash or stock 
policies containing no express reference to any mutual liability are 
presumed to have relied upon such representations, but such pre- 
sumption does not extend to creditors who accepted policies which 
by their terms expressly provided for a mutual liability. 

—Dwinnell et al. vs. Minneapolis Fire § Marine Mut. Ins. Co. et al., 359. 


3. TirLe to SurpLus —Ricuts oF MEMBERS IN CASE OF D1IssoLuTIoN. 
If the charter of a mutual insurance company contains no provision on 
the subject, membership commences only with the taking out of a 
policy and lasts only for the policy period. 
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As regards rights and remedies the policyholders in a mutual insurance 
company are stockholders therein the same as owners of stock in 
a stock corporation, there being no charter provision to the contrary. 


The interests of policyholders in a mutual insurance company are two 
fold, they are both insurers and insured. In respect to the former 
they are entitled to share in the losses and profits of the business on 
the basis of a partnership, except so far as the charter or policy con- 
tract provides otherwise. 


The title to the property of a mutual insurance corporation is in the com- 
pany, but the equitable interests therein are vested in the members 
the same as in case of a stock corporation. While the corporation 
owns the property the members own the corporation. 


It is competent for a mutual insurance corporation, there being no limita- 
tion in its charter to the contrary, to make rates for insurance with a 
view of probably creating a surplus and of subsequently distributing 
the same to members so far as experience shall show that the same 
is not needed in the business. 


In case of a distribution of the surplus of a mutual insurance company 
or of its other assets, there being no charter provision to the con- 
trary, existing policyholders and such only are the legitimate dis- 
tributees. In the aggregate, they are entitled to the whole. 


The Legislature may alter or amend the charter of a corporation but can- 
not legitimately appropriate its property without the consent of all of 
its members, either to its own use or that of a private party, though 
such party be a successor corporation, in the absence of some au- 
thorization to the contrary in the charter originally. 


For all except corporate purposes, the property of a mutual insurance 
company, the same as that of any other corporation, belongs to its 
members whether they are stockholders in the technical sense or in 
the broader one which includes policyholders in such a company. 

The property of a mutual insurance company and the equitable property 
rights of its members are within the guarantees of the state Constitu- 
tion as regards the inhibition against Jaws impairing the obligation of 
contracts, and the inhibition of the national Constitution as regards 
the equal protection of the laws and deprivation of property without 
due process of law. 


A law enacted during the life of a mutual insurance company providing 
for the distribution of its assets or a bestowal thereof upon another 
without consent of all of its members, no authority in that regard be- 
ing contained in the charter of such company, offends against the 
constitutional Jimitations referred to. 


Any member of a mutual insurance company suing for himself and others 
similarly interested, may invoke equity jurisdiction to redress or 
prevent any wrong injuriously affecting the property rights of the 
corporation, when its officers will not move appropriately to that end. 

The supposed common-law rule, that upon the termination of a corpora- 
tion its debts become extinguished, its realty reverts to the grantors 
and its personal property goes to the sovereign, if it ever existed in 
fact, is wholly obsolete, except as to purely public corporations. 

In case of a schenie of legislation for a particular purpose, created by the 
enactment of a law specially referring to the subject, and to other laws 
required for a complete plan, if the special enactment is the inducing 
provision and is unconstitutional, the whole is inefficient. The matter 
is governed by the rule, that where part of a law is unconstitutional 
and was the inducement to the rest, which by itself would not have 
been enacted, the whole is void. 

— Huber vs. Martin et al., 334. 


See REORGANIZATION ; STANDARD Poticy 1. 
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NEGLIGENCE. See Frivetiry 1. 
NOTE. See Srocx Nores. 
NOTES. See Mepicat Examiner. 
NOTICE. See Accrpent; Sranparp Po.icy 1. 
OCCUPATION. See Accipent 2. 


ORAL CONTRACT. 
WHEN CoMPLETE. 


Where there was a conceded conversation between the representative 
of the claimant and of the company regarding the insurance, but the 
testimony is conflicting as to whether there was a complete contract 
or a mere discussion of the terms about which the plaintiff’s repre- 
sentative was to notify the agent whether they were acceptable, the 
question of a complete oral contract was for the jury. 


A subsequent letter irom its representative to insured stating that the 
insurance was secured subject to the condition that it would be neces- 
sary to incorporate a certain clause in order to get the company to 
accept the insurance, was proper for consideration by the jury as to 
whether or not it implied that acceptance of the condition must still 
be made by the plaintiff. 

—Grossbaum Ceramic Art Syndicate vs. German Ins. Co.—Same vs. 


Potomac Ins. Co., 214. 


OTHER INSURANCE. 
1. Errect or MISSTATEMENT AS TO. 


The insurance of a surplus line was accepted by the representative of an 
unauthorized company from the agent of the insured without inquiry 
as to the names of the companies already on the list, but when a 
binder was subsequently applied for, such names were asked for and, 
through error, those of companies authorized to do business in the 
state, but not on the risk, were given. The only object of the inquiry 
was to know whether authorized companies were on the risk. 

Held, That the error could not be said, in the absence of any warranty in 
the policy, to have been an inducement which amounted to a material 
misrepresentation. 

Held, That a subsequent delivery of the policy with a knowledge of the 
facts waived the error. 

—Charles S. Hirsch et al. vs. Fidelitas Societe Anonyme D’ Assurances § De 


Reassurances, 571. 


2. E1reuty Per Cent Ciavse. 


The standard guarantee policy clause requiring 80 per cent insurance is not 
necessarily inconsistent with another forbidding other insurance with- 
out consent. Such placing of such other insurance to an amount 
which, as a whole, was in excess of the value of the property, avoids 
the policy. 

—Woolford vs. Phenix Ins. Co., 316. 


8. Luw1raTion or AMOUNT OF—KNOWLEDGE OF AGENT. 


A fire insurance policy for $1,506 on a stock of merchandise, when de- 
livered to the assured, contained the usual clause in the printed por- 
tion that it would become void “if the assured now has or shall here- 
aiter make any other insurance on the said property without the 
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consent of the company”. There was also attached to the policy a 
rider, as follows: “$1,500.00 total concurrent insurance (including 
this policy) consented to on merchandise.” In an action by the 
assured to reform the policy to make it conform to the agreement 
that other insurance was to be permitted, and to enforce payment, a 
fire having occurred, held, that the provisions of the policy with ref- 
erence to other insurance were ambiguous, and in the absence of 
fraud or laches the policy was subject to reformation and enforcement, 
in a proper action. 

The evidence was sufticient to support the finding that the actual contract 
was to permit other concurrent insurance, 

A soliciting agent, with authority to take applications for insurance and 
submit them to the company, and who is intrusted by the company 
with a policy to be delivered to the assured, is the representative of 
his principal in all matters naturally connected with and incidental 
to procuring the application; and if during such negotiations, and 
prior to the delivery of the policy, such agent is informed that other 
insurance is carried by the assured, the company is bound by such 
knowledge. 

— Kelly et al. vs. Citizens’ Mut. Fire Ass’n, 331, 


4. Torat Loss—APPonrTIONMENT INTEREST. 


Where an insurance company places $4,000 upon property and through 
its agent procures $3,000 in other companies, upon a total loss there 
can be no claim that the true value was not in excess of the original 
amount, but the original company is liable for its full proportion of 
the $7,000. 

Where a fire insurance policy provided as a condition precedent to pay 
ment that there should be proof of loss, interest will only begin to run 
from the date that such proof of loss was furnished. 

—Wensel vs. Property Mut. Ins. Ass’n, 115. 


5. WHEN PERMITTED. 


Where the policy contained the clause, “$800 total insurance permitted 
including this policy’, if the total insurance exceeded the value of the 
property it was a matter to be specially pleaded. 

Where the policy itself was for $800 the clause would be meaningless un- 
less permission for additional insurance was intended, and must be 
construed to permit other insurance to the specified amount. 

— Western Assur. Co. vs. Ferrell, 314. 


PAID-UP POLICY. 
SuRRENDER VALUE—TENDER OF PREMIUM. 


The policy provided that it should lapse in case of non-payment of pre- 
mium, except that where premiums had been paid for a certain time 
a paid-up policy should be granted without action by insured, or in 
lieu thereof, at his option, either a cash surrender, or, if the policy is 
surrendered within the days of grace or with satisfactory evidence of 
health within a year thereafter, a paid-up term policy for the full 
amount. 

Held, That in case of the death of the insured after failure to pay the pre- 
mium due, and without any option having been exercised, the bene- 
ficiary cannot claim the proceeds of a term policy but only the amount 
of a paid-up policy. 

Where it was claimed that the assignee of the policy had called at the 
office on the day that the premium came due and offered to pay it, 
but was told by a duly authorized agent that extended term insurance 
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had been granted, and agreed to notify the assignee if such was not 
the case, and failed to do so, a demurrer should have been overruled 
and the issue of estoppel should have been tried on its merits. 

—Sugg vs. Equitable Life Assur. Society, 790. 


See ExTENDED INSURANCE. 
PAROL CONTRACT. See Ora Contract. 
PARTNER. See PLeaprne. 
PAYMENT. See Premium. 
PHYSICIAN. See Mepicat Examiner; Proors or DrEatu. 


PLEADING. 
In Case oF Bustness FtrM. 


Where the statute required the names composing a business firm in 
sured to be filed as a condition precedent to any suit, but authorized 
such filing at any time, and the defendant company with abundant 
time to learn that such names had not been filed, answered on the 
merits, it was within the discretion of the court to rule that a sub- 
sequent amended answer setting up the failure, which would only be 
a plea in abatement, was too late. 

—Nerger et al. vs. Equitable Fire Ass’n, 556. 


See Proors or Loss. 


POLICY. 
1. Non-DELIVERY By AGENT. 


The claimant averred that her husband had relied upon a letter from the 
agent stating that the company had reconsidered the application and 
would issue the policy on the plan applied for. The policy was, in 
fact, sent to the agent, but not delivered on account of the sickness 
of the applicant. 

Held, That the company was estopped to deny the issuance of the policy. 

—New York Life Ins. Co. vs. McIntosh, 857. 


2. WHEN EFFECTIVE IN CaAsE oF NoN-DELIVERY. 


The signed application blank recited in printed form that it was the basis 
of the insurance which should not take effect until the premium had 
been paid and the policy issued during the good health of the insured. 
A written binding receipt at the same time was given by the agent 
to the applicant, reciting the payment of a specified sum, and that 
he had given the receipt for the same, making the insurance in force 
from date of the application if it shouid be approved and the policy 
be signed by the secretary of the company and issued from its office, 
and that if so issued the policy should take effect from the date of the 
receipt. - 

Held, That the receipt was controlling, and where the application was 
accepted and the policy was issued after the death of insured the 
company was liable, though it had never been delivered on account of 
his death. 

— Starr vs. Mutual Life Ins. Co., 137. 


See Contract ; Loan; Sranparp Portcy 1. 
VoL. XXXV.—63. 
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PREMIUM. 
1. Days or Grace ConstTRUED. 


A policy of life insurance provided that the premiums should be paid 
annually on the rst day of June. It also provided that one month's 
grace wouid be allowed the insured within which to make the same, 
and that the policy would be continued in force during that time, 
and, further, that notwithstanding a failure on the part of the insured 
to pay the premium when due, the insurance would be continued jor 
the period of sixty days from the “due date of the premium as speci- 
fied on the first page of the policy”. The due date there specified was 
June 1st. Held, That the sixty-day period commenced to run from 
that date, not from the expiration of the thirty days’ grace allowed on 
each payment. 

—Grattan vs. Prudential Ins. Co. of America, 929. 


y¢* 


2. In Case or DeatH Durinea Days or GRACE. 


The policy provided that the insurance should not be binding unless it 
was in force on the death of the insured, nor unless such death oc- 
curred within five years from its date, except as it should therea(ter 
be renewed; also that the insurance was granted in consideration of 
the application and of the payment of a certain sum in advance and 
of a like sum on a specified date during every year of its continu- 
ance; also that a grace of thirty days would be allowed in the pay- 
ment of premiums after the first, provided interest was paid for the 
term deferred; also that the policy should be indisputable after two 
years, provided the premiums were duly paid. 

Held, That the policy was an entire contract during the term of five years 
and was not forfeited by failure to pay the premium at the date 
specified where the insured died during the period of grace leaving 
the premium unpaid. 

Held, That a notice of the premium coming due with the statement that 
unless paid at the date specified the policy would be forfeited did not 
affect the case. The period of grace was a contractual right of the 
insured and not a mere personal privilege to be exercised if alive. 

Held, That no tender of premium subsequent to death was necessary to 
recover on the policy. 

Held, That a declaration by the insured while alive that he did not in- 
tend to renew was not a waiver of his right to a period of grace. 

—Provident Savings Life Assur. Soc. vs. Taylor et al., 562. 


3. MEASURE OF DAMAGES FOR WRONGFUL TERMINATION FOR Non-PAyMENT. 


The premiums were in the form of assessments covering only the cur- 
rent cost of the death losses and expenses. The policy was wrong- 
fully canceled for non-payment of premium and suit for damages was 
brought by the insured, who was uninsurable elsewhere on account of 
age and sickness. He died pending the action. 

Held, That a return of all the premiums paid would be an incorrect meas- 
ure of the damages since it would make no allowance for the insur- 
ance enjoyed or the cost to the company of carrying the risk. 

Held, That the measure of damages was the discounted amount of the 
policy less the discounted cost of carrying it to its termination had it 
remained in force, as determined by the probable expectancy of one 
of his age and health, on the basis of 6 per cent interest. 

Held, That in this case the expectancy was determined by the death. 

— Mutual Reserve Fund Life Ass’n vs. Ferrenbach, 622. 


4. Non-PAYMENT OF QUARTERLY. 
Where the evidence that an annual had been charged to a quarterly pre- 
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mium at the request of the insured, and the evidence was uncontra- 
dicted and was sustained by the premium receipts that the dealings 
between the parties were thereafter on this basis, the payment of a 
quarterly premium could not be claimed to be on account of the an- 
nual premium and would not keep the policy in force after the non- 
payment of the next quarterly premium where the policy, after recit- 
ing the annual premium provided that its non-payment when due 
should render the policy void. 

Where the plaintiff claimed the full amount of the policy and no intima- 
tion was made that its paid-up value would be accepted, a failure to 
submit such alternative to a jury was not error. 

— Mary F. Battin vs. Northwestern Mut. Life Ins. Co., 169. 


5. PAYMENT BY CHECK. 


Proof of waiver of the terms of the policy in a suit where such waiver is 
not alleged, and allowing recovery on the same is not depriving the 
company of its property without due process of law in violation of the 
United States Constitution. 

Where the insured was directed simply to send all remittances of premiums 
to the home office, the company was not responsible for a check sent 
the day before the premium was due failing to reach the home office 
the next day, although previous checks so sent had reached there in 
time. The insured took the risk of delay in the mails. 

—Suess et ux. vs. Imperial Life Ins. Co., 488. 


6. PayMENT By Drart To Bank. 


The agent was authorized to accept premiums if not more than thirty 
days overdue when the insured was apparently in health. As was 
usual, he sent the receipt for the premium to a bank for collection, 
with directions to hold for a reasonable time. The insured on the 
30th day gave the bank a draft on a third party for the premium, 
whereupon the bank stamped the receipt ‘‘Paid” and delivered it to 
the insured and entered the transaction in its books and inclosed its 
own draft for the amount in fevor of the agent in a letter which 
was not, however, at the time mailed. The draft given by insured 
was returned dishonored, and upon the latter arranging to protect 
the bank, the letter was four days later mailed to the insured. The 
policy provided that no draft should amount to payment until col- 
lected. The insured was killed on the day that the letter was sent. 

Held, That whether the bank merely accepted the draft as agent for the 
company or discounted it and advanced the money, thus paying the 
premium was for the jury, and direction of verdict for the company 
was error. 


—Talboti vs. Metropolitan Life Ins. Co., 548. 


7. Remepy ror Rervusat to REcEIvE. 


The premiums had been uniformly paid and accepted when overdue, and, 
according to the finding, the company had waived prompt payment. 
Tender of premium was refused because too late, and the policy had 
been declared void. 


Held, That where the only promise was to pay a sum of money on the 
juture death of the plaintiff, the fact that the insurer declared the 
contract void was not such a present injury as to sustain a suit for 
damages for its breach, the remedy was a suit in equity for its rein- 
statement, 

— Kelly vs. Security Mut. Life Ins. Co., 938. 


8. Watver By AGENT. 


The solicitor orally agreed with the applicant that the policy should be 
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binding when a part of the premium was paid in cash. This was not 
done until the insured was mortally ill, when it was paid by third 
parties in contemplation of his death, which occurred three days later, 
Held, That there was no binding contract, regardless of the agent's au- 
thority to enter into such an agreement. 
— Harriman vs. New York Life Ins. Co., 852. 


9. WatverR By AGENT. 


A demurrer will not be sustained to a complaint that the insured was in- 
duced to take out the policy by the representations of an agent au- 
thorized by the company that thirty days of grace would be allowed 
in the payment of premium, and that the death occurred within such 
period of grace. 


—Boyd vs. Fidelity Mut. Life Ins. Co., 853. 


10. Watver oF PAayMENT—EVIDENCE OF AGENT. 


Where the jury is instructed that the plaintiff is required to establish a 
certain fact in order to entitle her to a verdict, and there is no evi- 
dence tending to establish that fact, a verdict in her favor will be set 
aside, 

Where the plaintiff pleads payment of an insurance premium, and the 
court instructs the jury that such payment must be established by 
the evidence to entitle the plaintiff to a verdict, the requirement is not 
satisfied by evidence tending to establish a waiver or postponement 
of the time of payment. 

It is not every admission or declaration of an agent that is binding on his 
principal; the general rule is that the principal is not bound by such 
admissions or declarations, unless they are made during the transac- 
tion of business by the agent, for the principal, and within the scope of 
the agency. 

Evidence examined, and held insufficient to sustain the verdict. 

—Shoemaker vs. Commercial Union Assur. Co., Ltd., 425. 


See Accipent 10; AppiicaTion 3; DaTE; BENEVOLENT Society 7: 
Parp-Up Pouicy ; SURRENDER. 


PREMIUM NOTE. 
1. AvTHORITY OF AGENT. 


When an applicant for insurance pays the first premium to the agent, the 
contract is consummated when the company accepts the application, 
executes a policy and deposits it in the mail directed to its agent ior 
delivery to the applicant. 

An agent is presumed to be acting within the scope of his authority. 

The agent of a foreign insurance company who was authorized to solicit 
insurance in this state had authority by force of section 88, c. 175, 
p. 437, Gen. Laws 1895, to collect the first premium. 

An agent of a foreign life insurance company authorized by chapter 175, 
p. 302, Gen. Laws 1895, to solicit insurance and collect the first pre- 
mium, has apparent authority to take a promissory note for the first 
premiun. 

Unless the applicant for insurance has knowledge of express limitations 
upon the authority of the agent the acceptance by the agent of a note 
in payment oi the first premium is binding upon the company. 

— Kilborn vs. Prudential Ins. Co., 840. 


2 }RacE —EXTENDED INSURANCE—WAIVER BY AGENT—NOTICE TO ASSIGNEE. 


A stipulation in an insurance policy that ‘a grace of one month, during 
which the policy remains in full force, will be allowed in payment ot 
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all premiums except the first, subject to an interest charge at the rate 
of 5 per cent per annum”, does not provide a grace of one month in 
the payment of a note given for a past-due premium. 

The acceptance of a part of a premium due in cash, and, for the balance, 
a promissory note which contains a stipulation that it is payable 
without grace, and that “all claims to further insurance, and all 
benefits whatever, which full payment in cash of said premium would 
have secured, shall become immediately void and be forfeited to the 
New York Life Insurance Company, if this note is not paid at ma- 
turity, except as otherwise provided in the policy itself’, will not 
operate to give the holder of the policy the benefit of an extension of 
the contract of insurance, provided by its terms, when the policy 
stipulates that such extension is to be effected by the payment of pre- 
miums where the note itself is not paid at maturity. 

The acceptance by a general agent of the amount due upon a premium 
note, after the maturity of the note, is not a waiver of the forfeiture of 
the policy, when it is clear that the money so accepted was being held 
pending the furnishing of a health certificate by the insured upon an 
invitation by the company to reinstate his policy. Nor would such 
agent have authority to waive the forfeiture, where there was a pro- 
vision in the policy that a waiver would be effective only when made 
by certain officers of the company. 

An agreement by the insurance company to notify an assignee of a policy 
of the maturity of all premiums upon said policy as they become due 
is not an agreement to notify the assignee of the maturity of a note 
given by the assignor for a past-due premium prior to the assignment 
of his policy. 

—Bank of Commerce vs. New York Life Ins. Co., 748. 


3. Non-PaymMent THrovcH Bank. 


The policy provided that non-payment of a premium note should render 
it void. The note was sent to a bank for collection and the insured 
notified, but failed to pay it before the fire. 

Held, That an effort to pay the note after the fire was too late to save 
the forfeiture. 

ITeld, That evidence of a direction to the cashier to pay the note by the 
insured, from funds which he had on deposit, where no check was 
drawn nor payment credited on the books of the bank, and no inquiry 
for some time after was made by insured as to a compliance with 
his direction, was not evidence of payment. 

—Driver et al. vs. Planters’ Mut. Ins. Ass’n, 811. 


4. WAtvVER oF PAYMENT. 


While a policy of life insurance may provide a forfeiture for non-payment 
overdue premium notes, yet prompt payment may be waived by a 
course of dealings calculated to assure the insured that a delayed 
payment will be accepted. 

If an insurance company with knowledge of the facts receives and retains 
past due premiums, after the day specified in the contract for pay- 
ment, it renews the contract and waives forfeiture for non-payment, 
where such acceptance is unconditional. 

Acceptance and transfer of a renewal note after default in payment of the 
original note, operates as such waiver of forfeiture for non-payment 
in the first instance. 

—Neal vs. Gray, 121. 
PROOFS OF DEATH. 
EVIDENCE OF PHYSICIAN. 


Proofs of death are admissible on the part of plaintiff for rebuttal although 
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the policy stipulates that they shall be evidence of the facts which they 
recite in favor of the company, but not against it. 

Testimony of a physician who attended them, and thus learned the fact 
that the mother and two sisters had died of consumption, contrary to 
statements of the insured, was privileged and not admissible. But the 
certificates themselves as filled out by the physician, showing cause of 
death, were admissible under a statute making such certificates com- 
petent evidence. 


A: witness, thovgh not an expert, may testify that death was due to con- 
sumption. 


—Krapp vs. Metropolitan Life Ins. Co., 494. 


See AccrpEnt 5. 


PROOFS OF LOSS. 
SUFFICIENCY OF PLEADING. 


A complaint which alleged immediate written notice of loss and within 
sixty days after the fire written proofs as mentioned in the policy, 
and that more than sixty days had elapsed since the fire and ascer- 
tainment of the amount of loss by the company sufficiently alleges 
that proofs had been furnished more than sixty days before the be- 
ginning of the suit, in the absence of any demurrer. 


—WNerger et al. vs. Equitable Fire Ass'n, 556. 


See Action ; AGENT 1; ARBITRATION 4; IRon SaFE ; MortcaGe 2; STANDARD 
Pontcy 1; WAREHOUSEMAN. 


PROSTITUTE. See Apprication 3. 
RAILROAD. See Susprocattion 1, 2. 
RATES. Sre BENEVOLENT Society 3. 


REBATE. 
1. Lrapriity For Act oF AGENT. 


Under a statute prohibiting au insurance company doing business in the 
state from making any distinction or discrimination in favor of indi- 
viduals between insurants of the same class, in the amount of payment 
of premiums, or other agreenient not plainly expressed in the policy, 
under penalty of a fine, held, that the company was not liable for a 
violation, made by its agent in allowing rebates, in express disregard 
of instructions and whose acts were disapproved by the company after 
knowledge of the fact. 


—Equitable Life Assur. Soc. of U. S. vs. Commonwealth, 73. 


2. Laapiiiry ror Act or AGENT. 

Where the giving of a rebate by a life insurance company or agent is 
made a penal offense, the fact must be established beyond a reason- 
able doubt. 

The principal is not responsible for illegal acts of its agent without its 
knowledge, direction or consent. 

Where the fact that such rebate was within the scope of an agent’s au- 
thority is established, a prima facie case against the company, if made 
out, is rebutted by proof that the act was done without its authority, 
knowledge, consent or approval. 


Commonwealth vs. Inter State Life Ins. Co., 77. 
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REINSTATEMENT. 
EFFECT OF. 

Where the policy lapsed for non-payment of premium, but was reinstated 
on fraudulent representations as to health, a clause making it incon- 
testable after two years begins to run from the reinstatement, not 
from the date of original issue, and the policy was rendered void by 
the misrepresentations. The reinstatement is in effect a new contract 
between the parties, 

— Pacific Mut. Life Ins. Co. vs. Galbraith, 186. 


os 


See Premium 7. 


~ 


REINSURANCE. See Benervouent Society 7. 


RELEASE. 
PROCURED BY FRAUD. 


Fraud or mistake will justify the repudiation of a release of a disputed 
and unliquidated demand, and where such release was procured by 
representing that the policy was void through false representations 
in the application, a finding that the release was procured through 
false representations and was void will be sustained. 

Where the company in such case knew that it had no defense on the 
policy itself, an agreement to release the claim for a smaller sum 
than that named in the policy will not prevent recovery of the balance. 
Such release for a nominal consideration is only sustainable on the 
assumption that it is a compromise of a doubtful claim and its validity 
is for the jury. 

—Rauen vs. Prudential Ins. Co. of Americg, 288. 


REMOVAL. 
ConsENT OF AGENT. 


The duly authorized agent of a fire insurance company, having power to 
consent to the removal of the location of insured property and to 
transfer the policy, may by oral agreement consent to such removal 
and make such transfer, and if such agreement is made the policy 
does not become void but continues in force. The fact that the rate 
of insurance is greater at the new location does not relieve the obli- 
gations of the company under the policy, provided the insured agrees 
and holds himself in readiness to pay the additional premium. The 
duty is upon the agent to ascertain what the increased rate is and 
make demand upon the insured therefor. 

—Cooper vs. German-American Ins. Co., 211. 


REORGANIZATION. 
EFFEcT oN RIGHTS OF POLICYHOLDERS, 


A mutual insurance corporation having a charter provision to the effect 
that a membership therein could only be created by accepting from 
it a policy of insurance and continue only tiil the end of the policy 
period, did business for a considerable period of time accumulating 
a large surplus. A law was then enacted authorizing a reincorpora- 
tion under the general law for the creation of insurance corporations, 
with the consent of two-thirds of existing policyholders representing 
at least one-half the outstanding insurance, the reorganized concern 
to be the owner of the property of the superseded company for its use 
in the conduct of its business. The act provided that any existing 
policyholder of such a mutual company, in case of its being super- 
seded, should be entitled at his option to take stock in the new com- 
pany to the extent of such part of the total stock as the amount 
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paid by him on his policy bore to the total amount of risks in 
force, or to receive such proportion of the surplus as the com- 
pany’s actuary might deem equitable, that being coupled with a 
provision that all the property of the superseded company should 
become that of the new concern, as aforesaid, no part to be divided 
among the members thereof. The legislative basis of reorganization, 
in form, contemplated the possibility of members of the superseded 
company at a specified time, in the aggregate, securing a small per- 
centage only of the stock in the new concern or of the surplus afore- 
said, and of existing and past policyholders of the mutual company, 
in the aggregate, obtaining not to exceed one-third of such surplus 
of stock. A reorganization occurred in form under such law as to the 
corporation in question, plaintiff and others not consenting. 

Under the charter of a mutual insurance company providing, in effect, 
that one can become a member only by taking out a policy of insur- 
ance and that the membership can survive only to the end of the 
policy period upon which it is based, no one can rightly be treated as 
a member for any purpose at any time unless he then holds an un- 
expired policy of insurance. 

—Huber vs. Martin et al., 334. 
See Murvat Company 1. 


RISK. 
1. DURATION OF. 


Where the policy stated that it was for the term of three years from the 
14th of January, 1903, to the 14th of January, 1904, a refusal to admit 
parol evidence as to which of the two periods was contemplated was 
reversible error. 


—Traders’ Ins. Co. vs. E. D. Edwards Post, No 22, G. A. R., 76. 


2. PosTPONEMENT OF—WAIVER OF MEpIcAaL EXAMINATION. 

A life insurance policy issued on the life of a person but fourteen years 
of age, which policy had attached thereto a memorandum to the ef- 
fect that the company issuing the policy would not assume any risk 
on account of the death of the insured until the insured had arrived 
at the age of fifteen years and is examined by an examiner of said 
company, and the examination approved by the medical director, is 
not void. 

In the case stated, where the company issuing the policy received and 
retained the second premium from the insured after he had arrived 
at the age of fifteen years, without requiring the medical examination 
as stated in the memorandum and provided for by its article of in- 
corporation, held, in the absence of fraud, that the medical examination 
was waived. 

—Security Mut. Life Ins. Co. vs. Miller, 304. 


3. Time oF TERMINATION, 
The policy insured against accident within one year from 12 o'clock noon 
standard time of its date. 


Held, That it did not cover an accident occurring at 4 p. m. on the same 
date a year later, 
— Matthews vs. Continental Casualty Co., 807. 
See AppiTron ; AGE; MACHINERY ; VacanT 2. 


SICKNESS. 
Wuart ConstiruTes—LIimMiraTIon. 
The policy provided that sick benefits were payable while the insured was 


necessarily and continuously confined to the house and subject to 
the calls of a registered physician. 
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Held, That where the notice of sickness recited that he was not neces- 
sarily so confined, nor to his bed, and the attending physician testi- 
fied that he was not necessarily confined to his house there could 
be no recovery. 

In an action to recover such benefits an offer to pay a specified sum for 
the avoidance of litigation after a denial of liability and a subsequent 
renewal of such offer were not negotiations calculated to prevent 
the bringing of suit, and did not waive the policy limitation requiring 
such = to be brought within three years after the right of action 
accrued. 


—Cooper vs. Phoenix Accident § Sick Benefit Aps’n, 155. 


STANDARD POLICY. 
1. Errect oF By-Laws—WaAIvVER oF NoticeE—PrRoors or Loss. 


A standard policy issued by a mutual company provided that any special 
provisions or stipulations requiring to be mentioned must be written 
or printed and permanently attached to the policy and separately 
signed by the company or agent. The insured had stipulated in his 
application to be bound by the by-laws annexed to the policy. None 
such were annexed. 

Held, That the by-laws could not be used to vary the terms of the policy. 

Held, That under a statute printed on the back of the policy requiring 
written notice within thirty days in case of loss, a mere notification of 
the loss without particularly specifying the property was sufficient. 

Where in such case an adjustment was entered on and a partial payment 
on account made, notice in writing was waived. 

Where the statute required an adjustment within fifteen days of notice of 
loss, and a right to sue in case of neglecting to so adjust, and that any 
provision to the contrary in the contract shall be void, a provision 
in the standard policy requiring a sworn statement of loss is not a 
condition precedent to suit. 

Where directors de facto, acting as such without objection, voted to pay 
the loss, their action was legal, regardless of the irregularity of their 
election. 


—Gleason vs. Canterbury Mut. Fire Ins. Co., 932. 


2. UNAvTHORIZED ALTERATION OF—CLEAR-SPACE CLAUSE. 


The form of fire insurance policy prescribed by chapter 175, p. 417, Gen. 
Laws 1895, as amended by chapter 254, p. 468, Gen. Laws 1897, con- 
tains the only terms and conditions which can be incorporated in a 
contract of fire insurance. Only the changes which are specifically 
authorized by section 53, c. 254, p. 468, Gen. Laws 1897, may be made 
in the statutory form. ; 

Section 52, c. 175, p. 417, Gen. Laws 1895, does not authorize the parties 
to modify or add to the statutory form. Its purpose is to require that 
all the conditions of the insurance shall appear in one written instru- 
ment. 

A fire insurance company has no authority to attach to the standard form 
of policy a clause by which the insured warrants the maintenance of a 
designated clear space about the insured premises. 

Such a “space clause”, attached as a rider, is void in so far as the war- 
ranty is concerned; but, as the statute expressly authorizes an insur- 
ance company to print or use in its policies forms of description and 
specification of the property insured, the so-called “space clause” 
may contain effective language limiting the general descriptive 
language of the policy. 

— Wild Rice Lumber Co. vs. Royal Ins. Co., 824 


See Vacant 2. 
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STATUTE. See BeEnericrary 1. 


STOCK NOTES. 
EFFECT OF DISSOLUTION. 


Some stockholders’ notes were given to the corporation under a resolu- 
tion of the directors that in case of dissolution of the corporation, 
the stockholders not contributing should not be entitled to share in 
the fund derived therefrom, the fund being intended only for the 
benefit of creditors. The notes were given in order to make good 
the capital in order that the company could continue business. 

Held, That when the corporation was dissolved and its obligations to 
creditors settled, the collection of the notes and distribution of the 
proceeds among the stockholders was not authorized. 

Held, That the contributors were not estopped to deny that the notes 
were conditional obligations because they were reported to the Audi- 
tor among the assets in the company’s sworn statement. 

— Anderson et al. vs. Buckley et al., 925. 


SUBROGATION. 
1. In Case or Rariroap. 


The right of subrogation will not be enforced until the claims of insured 
have been fully satisfied. Where there is no express covenant in the 
policy for such subrogation, none can be demanded until the whole 
loss has been paid and the settlement by the insured with the railroad 
which caused the damage in which the insurance was deducted did 
not prevent recovery from the insurer in the absence of an express 
stipulation regarding subrogation. 

— Farmers’ Alliance Mut. Fire Ins. Co. vs. Vallie, 278. 


~ 


2. RELEASE OF RarLRoap FROM LIABILITY. 


A stipulation in a lease made by a railroad company that the lessee is to 
exonerate it from all liability for damages by fire to any property or 
structure on the demised premises, which, in the operation of the 
railroad, may be accidentally or negligently communicated to it, is 
not void as against public policy. 

Such lessee and his insurers cannot recover from the railroad company 
the amount of the loss by fire to a building and its contents owned by 
the lessee, and located partly on such premises, when, in the operation 
of the railroad, the fire was communicated to that part of the build- 
ing on the demised premises. 

—Mansfield Mut. Ins. Co. et al. vs. Cleveland, C., C. § St. L. R. Co., 527. 


3. WHEN PREVENTED. 


Where the policy stipulated for subrogation to the extent of any payment 
for the loss and the insured subsequently entered into a contract with 
the railroad company causing the loss that he would hold it harmless 
from any liability for any loss by fire, there can be no recovery 
against the insurer. 

—Downs Farmers’ Warehouse Ass’n vs. Pioneer Mut. Ins. Ass’n, 278. 


See MortaaGceE 2. 


SUICIDE. 


1 EVIDENCE as TO, 


Where the issue was suicide the plaintiff objected to the admission of a 
copy of the application, which the statute required to be attached to 
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each policy in order to be admissible as evidence, because it omitted 
the clause which the statute required to be printed on it that each ap- 
plicant was entitled to a copy attached to any policy issued thereon. 
Held, That the omission of the clause did not prevent the application 
from being admissible when attached to the policy. 
Where the policy provides that it should be void in case of suicide, sane 
or insane, the mental condition of the suicide was of no ‘consequence. 
Where the evidence showed the insured, in a troubled state of mind, had 
entered a room and shortly after was found there dead from a bullet 
irom a gun so adjusted that he could fire it at himself, and with a note 
bidding farewell to his wife and mother and giving directions for 
reaching them, the evidence as to suicide was conclusive. 
— Moore vs. Northwestern Mut. Life Ins. Co., 769. 


2. EvIDENCE IN CAsE OF—BENEVOLENT SOCIETY. 


Where the issue of a suit concerned only the certificate of membership of 
a benevolent society and the defense was not based on the application 
and by-laws, the latter need not accompany the certificate. 

In case of alleged suicide the presumption against it due to love of life 
should be treated as evidence. 

Evidence of experiments showing that if a bridle was hung from a peg 
in the manner in which it was alleged the insured was found sus- 
pended, a person would be strangled, was admissible. 

Instruction as to the presumption against suicide due to natural love of 
life was not erroneous, for failure to limit it to natural conditions 
where there was no evidence that the mental condition of the deceased 
was not natural at the time of his death. 

—Tackman vs. Brotherhood of American Yeomen, 868. 


2 


3. In Case or INSANITY. 


The policy provided that it should be void in case of suicide within three 
years, 

Held, That where the facts were consistent with the theory of suicide or 
the reverse, the presumption is against suicide. 


Held, That where it is shown that the self-destruction was intentional 
while the insured was mentally sound, it can not be presumed that 
the act was not intentional or due to insanity which deprives the mind 
of its knowledge of the probable effect of the act upon life. 

Held, That if the insured intentionally took his life when his mind was 
so far gone as to render him unconscious that he was doing so, the 
act will be regarded as accidental. But conversely, if he had mind 
enough to know the probable result of the act and it was intentional, 
it is within the provision of a policy clause against suicide. 

—Masonic Life Ass'n of Western New York vs. Pollard’s Guardian, 19. 


4, Launrratron or Risk 1n CasE oF STATUTE ForRBIDDING DEFENSE. 


. 7806 Rev. St. Mo., 1899, which provides: “In all suits upon policies 
of insurance on life hereafter issued by any company doing business 
in this state, to a citizen of this state, it shall be no defense that the 
insured committed suicide, unless it shall be shown to the satisfaction 
of the court or jury trying the cause, that the insured contemplated 
suicide at the time he made his application for the policy, and any 
stipulation in the policy to the contrary shall be void”, being in dero- 
gation of the commen law, in restraint of the freedom of contract and 
subversive of sound morality, should receive a restrictive rather than 
an expansive construction, and when so construed it prevents the 
suicide of an insured, whether sane or insane, from avoiding his in- 
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surance, either by operation of law or by stipulation of the parties, un- 
less the act was contemplated by him at the time of making application 
for the policy, but it does not take from the parties the right to con- 
tract respecting the classification of risks and the amount of insurance 
which shall be provided for each, so long as they do not substantially 
eliminate suicide from the risks covered by any policy to which the 
statute is applicable. 
—Amanda M. S. Whitfield vs. Aitna Life Ins. Co., 321. 


See AccIDENT 9. 
SUNSTROKE. See Accrpent 15. 


SURETY 
BonpD For PayMENT OF CLAIMS, 


The statute required a bond to be given annually by the company con- 
ditioned upon the prompt payment of any claim arising and accruing, 
that a company failing to comply should not be entitled to do busi- 
ness, and that a certificate of such compliance must be issued by the 
Auditor. 


Held, That the claim arises and accrues when the loss occurs, not when 
it is payable under the terms of the policy. 

Held, That the bond given by a surety does not apply to previous claims 
unless so specially stipulated. 


Held, That a bond given in pursuance of the statute covered a loss oc- 
curring immediately after its issue though it had not been delivered to 
nor approved by the Auditor as required by the statute. 


Held, That the fact that a bond in the previous year had been given by 
other sureties which had not yet expired according to its terms did 
not affect the case. Under the statute a new bond might be required 
by the Auditor. 


— United States Fidelity § Guaranty Co. et al. vs. Fultz, 149. 


SURPLUS. 
PRINCIPLES AS TO APPORTIONMENT OF—RIGHT TO AN ACCOUNTING, 


The insured under a life policy entitling him to share in the surplus 
stands in a contractual, not a fiduciary, relation to the company. 
The charter of a company having a capital stock provided that after 
the payment of a specified dividend on such stock the earnings and 
receipts should be accumulated, and that each policyholder should 
be accredited with an equitable share of the surplus when ascer- 
tained, according to such principles and methods as the company 
should adopt. The policy contained a like provision as to surplus. 
Subsequently a statute was passed prescribing the legal reserves 
which such companies must caiman 


Held, That the accumulations were not restricted to the legal reserve, 
nor was the company obligated to apportion all surplus in excess of 
the reserve among the policyholders, but only such equitable por- 
tion of the same as should be determined according to the principles 
and methods adopted, and such pene will prima facie be 
presumed to be equitable. 


Where such company is controlled by its sockhebters a suit by a policy- 
holder for an accounting and a receivership, based on mismanagement 
and misappropriation of funds by the officers, will not be sus- 
tained in equity. In New York the statute requiring the Attorney- 
General to approve such suit is part of the contract with the policy- 
holder. The right to such accounting is merely incidental to a trust 
relation or the necessity for adjusting complicated accounts, and 
cannot rest on a mere alleged breach of contract. 


—Brown vs. Equitable Life Assur. Soc. of the United States, 630. 
See Mutvat Company 3. 
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SURRENDER. 
RIGHT TO SUBSEQUENT PREMIUM PAYMENTS. 


A certificate of insurance which stipulated that it might be surrendered 
in ten years in exchange for $1,000 to be paid from an endowment 
fund secured through assessments to be made as it provided, was sur- 
rendered at the end of that time and the money demanded, but was 
returned with instructions to retain it until notified that the assess- 
ments had been made. Similar demands during two years were met 
by statements that the funds had not vet been raised, but that the in- 
sured would be notified when this had been done, and afterward pre- 
miums were demanded and paid for two years to keep the policy in 
force, and the insured was old and inexperienced, and did not under- 
stand the policy and relied on the representations of the insurer that 
such payments were necessary while the assessment was being col- 
lected. 

Held, That the right to the endowment fund was not waived and the 1n- 
sured was entitled to receive back the premiums so paid after the 
endowment was demanded. 


Held, That the company was estopped to deny that subsequent premiums 
paid after the company had ceased to demand them were not made 
because of its representations. 


— Hopkins et al. vs. Northwestern Nat. Life Ins. Co., 267. 


SURRENDER VALUE. See Parp-UPp Poticy. 
TITLE. 
1. CHANGE oF BY ExEcuToRY CoNTRACT OF SALE. 


A fire insurance policy contained a condition that “if any change other 
than by the death of an insured takes place in the interest, title or 
possession of the subject of insurance (except change of occupants 
without increase of hazard), whether by legal process or judgment, 
or by voluntary act of the insured, or otherwise, * * * the entire 
policy shall be void.” Ina suit upon such policy to recover for a loss 
by fire, it appeared that the plaintiffs. who were the sole owners of 
the insured dwelling house and premises, had, after the issuance of the 
policy, executed a written agreement to sell and convey the property 
in fee to their tenant, who was in possession, upon the payment of the 
stipulated price (a portion of which was then paid), and it was held 
that such acts caused a change in interest, title and possession of 
the subject of insurance sufficient to avoid the policy. 

, force of such contract and transfer of possession a complete transi- 
tion of the equitable and beneficial ownership from the vendors to 
the vendee was effected, subject only to the claim of the vendors for 
purchase money. Although the vendors thereafter still retained the 
legal title to the land, they held it as trustees for the vendee, who 
became the owner in equity. 

—Grunauer et al. vs. Westchester Fire Ins. Co., 197. 


2. Contract oF SALE. 


A contract of sale not yet carried out is not a violation of the policy pro- 
vision requiring sole ownership to be in the insured. 


Where the occupant is in possession under an agreement that he will 
cut and convert certain timber into lumber and that he shall be en- 
titled to the conveyance of a certain portion when such conversion 
is completed, and certain advances and indebtedness settled, his re- 
lation is that of agent for the owner, not the vendee. His interest is 
remote and contingent. 

—National Fire Ins. Co vs. Three States Lumber Co., 126. 
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3. ContTract OF SALE. 


The policy provided that it should be void in case of change in the in- 
terest, title or possession of the subject of insurance. The title at the 
time of insuring was a fee simple. 

Held, That a subsequent contract of sale on which partial payment had 
been made, and under which the purchaser was given possession with- 
out pay or rent therefor though designated as a tenant, was a viola- 
tion of the policy which rendered it void. 

—Brighton Beach Racing Ass’n vs. Home Ins. Co., 474. 


4. CoNVEYANCE IN TRUST. 


The policy provided that it should be void if the interest of insured be 
other than sole and unconditional owner, or if the insured building 
be on ground not owned by insured in fee simple. Prior to the issue 
of the policy the insured owning the ground in fee had conveyed the 
property by deed absolute to a relative for a recited consideration, in 
order to defraud creditors, with a parol agreement that he should 
hold it for the use of insured and should convey title as the insured 
might direct. No consideration was actually paid. The relative af- 
terward conveyed similarly to the wife, with a like parol agreement, 
no actual consideration having been paid. Afterward, but before the 
date of the policy, the wife, under her parol agreement to convey, 
reconveyed to her husband in fee for a nommal recited consideration, 
none being actually paid; the deed, though signed and acknowledged 
by her, not containing her name in the operative part of it. 

Held, That the parol trust agreements were not within the statute of 
frauds, and are enlorcible except as against rights of creditors. 

Held, That the omission of the grantor’s name in the operative part did 
not invalidate a deed otherwise formally sufficient. 

Held, ‘That where the property was held in trust the conveyance by the 
wife was not invalid because the husband did not join. 

Held, That the fact that the property had been conveyed in trust to de- 
fraud creditors did not affect the title of insured so as to defeat the 
policy. 

—Insurance Co. of Tennessee vs. Waller, 830. 


5. Leasrp Grounp. 


The policy of standard form provided that it should be void if the building 
insured was on ground not owned by insured in fee simple. 

Held, That where the application was oral and the building, unknown to 
the agent or insurer, was on leased ground, the policy was void, and 
the case was not affected by the fact that insured had not read the 
policy and was ignorant of the provision. 

— Wyandotte Brewing Co. vs. Hartford Fire Ins. Co., 798. 


6. Lrasep Grounp—WaAIVER—ENTIRE CONTRACT. 


A fire insurance policy for $3,000 issued January 21, 1903, for a gross pre 
mium, was apportioned upon a building, stock, office supplies, etc. 
Neither written application nor oral representation was made by the 
applicant, and no inquiries were made by the company. The policy, 
as delivered and retained, provided: “This policy * * * shall be 
void * * * if the interest of the insured be other than uncondi- 
tional and sole ownership, or if the subiect of the insurance be a 
building on ground not owned by the insurer in fee simple.” 

The building stood on leased ground. A fire occurred August 21, 1903, 
and the loss was apportioned upon the building, stock, machinery, 
boiler and engine house. The company first learned that the building 
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stood on leased ground on September 16, 1903, and never offered or 
refused to return the premium which had been paid. The company 
became insolvent, and, in an action against the receivers the trial court 
denied the plaintiff any relief, but directed the receivers to return the 
premium. 


Held (1), That the provision with reference to ownership and title applied 
to the existing conditions. and not to future changes in title. 

It was incumbent upon the applicant to disclose the nature of his title. 

The insured, by accepting the policy in question, is charged with notice 
of its contents, and is bound by its conditions: McFarland vs. St. 
Paul, etc., Ins. Co., 46 Minn., 5109. 

The company, by issuing the policy without inquiry, did not waive the 
conditions as to title and ownership: Collins vs. St. Paul, ete., Ins. 
Co., 44 Minn., 440. 


An insurance company cannot take advantage of a condition in its policy 
to avoid payment of a loss, when the facts which by its terms invali- 
date the policy were known to it or its agents when it issued the 
policy. But this rule has no application when the facts were not 
known. What is not known cannot be waived. 

When a policy of insurance never attaches, and no risk is assumed, the 
insured may recover back the premiums, unless he has been guilty of 
fraud, or the contract is illegal and he is in pari delicto. But the in- 
surer is not obliged to return, or offer to return, the premiums which 
have been paid voluntarily before notice of the fact that the policy is 
not in force, as a condition precedent to availing itself of its defense 
to an action on the policy. 

The contract is entire, and the increase of moral hazard, caused by the 
condition of the title to the land upon which the building stood, af- 
fected the entire property which was destroyed. 

—In re Millers’ § Mfrs.’ Ins. Co.—Lane et al. vs. Parsons, Rich § Co., 401. 


7. VeENpDor’s LIEN. 


One in possession under a conveyance of a title in fee is sole and uncon- 
ditional owner within the meaning of the policy, though under the 
law there was a vendor's lien for payments not yet made. 


Where a building remained unoccupied for more than ten days, contrary 
to a policy condition making it void in such case, but was afterward 
occupied at the time of fire, the policy was not avoided. 

—President, ete , of Ins. Co. of North America vs. Pitts, 805, 


See Benericrary 3; MortGaGe; Wire's Portcy 5, 6, 7. 


TOTAL DISABILITY. See Accrpent 14. 
TOTAL LOSS. See Orger Insurance 4. 
UMPIRE. See Arsrrration 1. 


JINAUTHORIZED COMPANIES. 
INSURANCE BY, 


Although a state may prohibit contracts on the part of a foreign insurance 
company, without complying with the requirements of law, or its 
agents from soliciting business in the state; yet no statute is recog 
nized by which the Legislature may prohibit its citizens from entering 
into contracts insuring property within its boundaries. 


— Swing vs. Hill et al., 70. 
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UNAUTHORIZED INSURANCE. 
1. Wuat ConstirurEs. 


The statutes of Michigan prohibit foreign companies from doing business 
in the state without permission, and provide that where an act is done 
by a foreign corporation which is forbidden it shall not be author- 
ized to maintain an action founded upon such act. 


Held, That the issue of a policy on property within the state to a resident 
of that state by such foreign corporation upon an application for- 
warded to it by mail from a third state was such violation of the 
statutes that the receiver of the corporation cannot maintain an 
action to recover an assessment founded on the policy. 


Held, That under a general denial in such action the defense is available 
that the corporation had no authority to do business within the state. 
—Swing vs. Cameron et al., 736. 


2. Wuen ProcorEp OUTSIDE THE STATE. 


Suit by the trustee for creditors of an insurance company of another state 
to collect assessments from citizens insured, which were included in a 
judgment against all policyholders by a court in such other state, is 
not transacting the business of insurance within the meaning of the 
statute of Mississippi. 

Where the company had no agent within the state and the policy was writ- 
ten in another state through insurance brokers in a sister state, who 
were applied to by the insured, the contract was one of such other 
state and was valid though the company was not authorized to do 
business within the state of Mississippi. 

Where the property is in the state and the insured is a citizen and pro- 
cures such insurance in another state, a statute which prohibits suit 
for the collection of the premiums is in violation of the Federal Con- 
stitution regarding due process of law. 

The statute of limitations does not begin to run regarding the contingent 
liability to assessment by policyholders of an insolvent mutual com- 
pany until the contingency is made absolute by the judgment of the 
court, which was necessary before suit could be brought. 

—Swing vs. B. E. Brister § Co. et al., 223. 


VACANT. 
1. Acts or AGENT—LEx Loct. 


A policy provided that it should be void if it should remain vacant for 
ten days, “unless otherwise provided by agreement indorsed hereon.” 
The stamp affixed by the agent concealed the clause “unless other- 
wise,” etc. 

Held, That where the policy required to be countersigned by the agent 
in another state, it was governed by the laws of such state. 

Held, That the reoccupancy of the premises after a vacancy of ten days 
would not avoid forfeiture. 

Held, That the concealment affected by the stamp did not prevent the 
insured from knowing that the vacancy involved forfeiture. 

—Hardiman vs. Fire Ass’n of Philadelphia, 60. 


2. In Case or STANDARD Poticy—INCREASE OF RISK—WAIVER OF. 


The legislative enactment of 1895 (Laws 1895, p. 14, c. 18) prescribed a 
form for a standard policy of insurance, prohibited insurance com- 
panies doing business in this state from issuing policies of fire in- 
surance in any other form, and by section 3 (page 19) of the act 
expressly repealed all provisions of law inconsistent with the terms 
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of the policy thus enacted. This standard policy, by its terms, is 
declared void, if the premises become vacant by the removal of the 
owner or occupant, and so remain vacant for more than thirty days, 
without the assent of the company in writing or in print, irrespective 
of the question whether such vacancy materially increases the risk or 
not. This provision is clearly inconsistent with the statute of 1883, 
declaring that a change in the occupation of the property should not 
affect the policy unless it materially increased the risk. Held, That 
the earlier enactment of 1883 was expressly repealed by the terms of 
section 3, c. 18, p. 19, of the Laws of 1895. 


The question of material increase of the risk from vacancy or non-occu- 
pancy is not open, under the provisions of the standard policy itself, 
as prescribed by chapter 18, p. 14, of the Laws of 1895. 


Furthermore, in the case at bar these provisions of the standard policy 
relating to the vacancy of the premises are modified by the separate 
slip or rider attached to the policy, according to the general authority 
therefor given by section 4, c. 49, Rev. St. By this modified con- 
tract the parties definitely stipulated that the policy should be ren- 
dered void for vacancy or non-occupancy continued for more than 
ten days. This is the contract which the parties themselves made, 
and the court is not authorized to substitute for it another and a 
different contract which the parties did not make. 

In the case at bar the property insured, a set of connected farm buildings 
situated about one mile from Liberty Village, where the plaintiff 
resided, was destroyed by fire April 19, 1903. The house was not 
occupied by the plaintiff himself, but had been occupied by his 
tenant, Albert Turner, and his family. A stock of cattle, and also 
some hay and farming tools, the property of the plaintiff, were kept 
in the barn and cared for by Turner. On the 28th day of March, pre- 
ceding the fire, Turner hired a tenement in Liberty Village, and 
removed from the house in question sufficient furniture and goods 
to furnish it. On the 4th day of April. following, his wife and family 
moved into this tenement in Liberty Village, but he continued to pay 
rent for the plaintiff's house up to the time of the fire. He continued 
to work upon the farm pleasant days, leaving his family in the village 
in the morning, taking his dinner with him to the farm, and return- 
ing to his family in the village at night. Rainy days and Sundays he 
was not at the farm. On these days the stock was cared for by a 
neighbor, one Weed. Turner was not at the farm on the day of 
the fire; Weed caring for the stock on that day. He intended to 
return to the Knowlton place with his family in about two months. 


Held, That upon these facts the plaintiff’s buildings, insured by the policy 
in suit, must be deemed to have become “personally unoccupied,” 
without the consent of the company, for more than ten days imme- 
diately preceding their destruction by fire. 


Subsequent to the date of the fire the defendant company sent to the 
plaintiff an “assessment card” for the twenty-eighth assessment made 
by the company, dated July 30, 1903, informing the plaintiff that the 
assessment on his premium note was $1, and requesting payment of 
the same. This general assessment covered eight losses that occurred 
prior to the fire, and ten that occurred after the fire. The plaintiff 
paid this sum of $1, assessed on his premium note, some time in 
August, 1903. The plaintiff contended that the acceptance by the 
defendant company of the plaintiff's proportional part of this assess- 
ment operated as a waiver of the forfeiture resulting from such non- 
occupancy. 


In two previous decisions of this court, questions of waiver were raised 
precisely analogous to that in the case at bar, and were decided ad- 
versely to the plaintiff's contention. In each of these cases the pro- 
visions of the charter of the company relating to membership, the 
obligation of every member to pay his proportion of all losses hap 

VoL. XXXV —64. 
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pening during his connection with the company, and the existence 
of the lien on the buildings for the security of the deposit note, were 
in effect precisely identical with the statutory provisions in force at 
the date of the plaintiff's policy in this suit. These authorities must 
be deemed decisive of the case at bar. ; 

the question of waiver, held, that the forfeiture resulting from the 
non-occupancy of the plaintiff's buildings was not waived by the com- 
pany in accepting payment of an assessment upon the plaintiff's pre- 
mium note under the circumstances stated. 

—Knowlton vs. Patrons’ Androscoggin Mut. Fire Ins. Co., 81. 


3. Is Casz oF UNFINISHED BurILDING —MEcuHaNIcs’ PERMIT—AUTHORITY OF AGENT. 


A policy was issued by the local agent upon a building in course of con- 
struction which he was informed would not be occupied until a date 
subsequent to the loss. 

Held, That the building was not an “unoccupied building” within the 
meaning of a list of risks which the agent was prohibited from in- 
suring. 

Held, That the insured was bound to take notice that an agent author- 
ized to issue policies and collect premiums had no authority to orally 
change the clause of the contract relating to vacancy, but only by 
written or printed consent of the insurer, nor could he so change it 
on the ground of waiver through his knowledge of the facts. 

Held, That the policy having been issued and accepted became binding 
unless there was a breach of the condition or an increase of risk. 
Heid, That a permit for mechanics to work during thirty days prevented 
forfeiture from increase of risk during the period, but not from 

vacancy. 

Held, That vacancy by removal of the owner meant a permanent removal 
and entire abandonment of the house. 

Heid, That where there was no warranty or presumption of present or 
future occupation, parol evidence that the house was in course of 
erection was not inadmissible as contradicting the policy. 

Held, That the representations to the agent as to the construction and 
subsequent occupancy of the dwelling were material, and were in- 
corporated, though not expressed, in the policy under the statute, 
and the undertaking of the insured was simply as to the future occu- 
pancy as a dwelling. 

Held, That the building, never having been occupied, was not vacant and 
unoccupied after the expiration of the mechanics’ permit. Whether 
allowing the house to remain vacant after the mechanics left it was an 
increase of risk was for the jury. 

Where the agent at the time of insuring was notified that it would not be 
occupied until water had been introduced, evidence concerning the 
laying of a necessary water pipe in the street was admissible. 

Where no objection was raised during the trial that the suit was prema- 
ture, it could not be raised when the case was submitted to the jury. 

—Harris vs. North American Ins. Co., 444. 


4. NEGLECT oF AGENT. 


The fact that insured was a stockholder in the company does not affect 
his right to recover for a loss. 

Where an agent having authority to do so was accustomed to attach 
written permits for vacancy, upon request, to a policy to which he 
had access, and negligently failed to so attach one as agreed, the 
policy may be reformed by inserting such a permit. 

— Mississippi Fire Ass'n vs, Stein, 809. 
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VENDOR’S LIEN. See Tite 7. 


WAIVER. 

EVIDENCE OF, 
Forfeitures in insurance policies are never favored by the law, and the 
provisions of a contract that will so result are to be strictly construed. 
It is always open for the insured to show a waiver of the condition, or a 
course of conduct on the part of the insurer which gave him a just 


and reasonable ground to infer that a forfeiture would not be ex- 
acted. 


Waiver may arise by express language or by acts from which an intention 
to waive may be inferred, or from which a waiver follows as a legal 
result. 


—Graham et al. vs, Security Mut. Life Ins. Co., 92. 


WAREHOUSEMAN. 
INSURANCE BY—PROOFs OF Joss. 


The policy insured a transportation company as interest may appear on 
property of every description, their own or in their custody as ware- 
housemen, forwarders, carriers or otherwise in a certain freight house. 

Property of plaintiff shipped from a distant point had been placed in the 
warehouse some days before. He had for a long time been accus- 
tomed to ship goods by the company and to keep them in the freight 
house until sold, when they were delivered by the company on his 
order without additional charge. The policy provided that the in- 
sured, though it might not be liable for any loss, should, after a loss, 
notify the insurer who was insured thereby, and such notice should 
be conclusive upon the insurer. Two such statements were furnished 
the insurer, one setting forth that all the property named therein was 
insured; the other giving a list of property that may have been cov- 
ered. The plaintiff's property was included in the latter, but not the 
former. 

Held, That the insurer’s liability was not limited to property which they 
might name, but covered all property of the kind described in the 
warehouse, and plaintiff was entitled to recover. 

Held, ‘That the statement submitted being an itemized statement of the 
articles lost by plaintiff was sufficient proof of loss. 


—Kellner vs. Fire Ass’n of Philadelphia, 502. 


WIFE’S POLICY. 
1. ASSIGNMENT AS COLLATERAL. 


The charter of a life company provided that a policy for the benefit of a 
wife or children should be paid on his death to the beneficiaries 
named, free from the debts of insured. 


Heid, That a policy provision that the insured may assign it with consent 
of the company was repugnant to the charter. The policy, when paid 
up, could not be assigned without consent of the beneficiaries. 

Held, That in the absence of any provision for a surrender of a paid-up 
policy, or for a loan upon it, the policy, after being paid up, could not 
be pledged by the insured to the company for a loan upon it under a 
stipulation that upon default in payment of the loan the policy should 
be surrendered to the company for cancellation at its surrender value 
in satisfaction of the debt. 


— Mut. Life Ins. Co. vs. Twyman et al., 46. 


2. CHANGE OF BENEFICIARY—ASSIGNMENT. 


A paid-up life policy payable to the wife and children of the insured, and 
providing that it could be assigned or the beneticiaries changed by 
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the insured with the consent of the company, was assigned by in- 
sured to the company as collateral for a loan, and the company 
was authorized to cancel it on non-payment of a loan. The charter 
of the company contained a provision similar to that of the statute oj 
the state, that policies payable to wife and children were not liable for 
debts of insured, but should be paid to the beneficiaries free from 
such debts. 

Held, That the insured was entitled to effect the loan without the consent 
of the beneficiaries. 

Held, That on failure to pay the loan the company must resort to an equity 
court in order to enforce its rights against the policy, the stipulation 
regarding its cancellation was void. The net value of the policy 
must be determined according to the statute, and any surplus above 
the debt returned to the insured in cash or paid-up insurance. 

—Mutual Life Ins. Co. of Kentucky vs. Twyman et al., 514. 


3. CHANGE OF BENEFICIARY—ASSIGNMENT. 


The policy was payable to the wife, but provided that the insured, with 
consent of the company, might assign it or change the beneficiaries, 
or make any other change. 

Held, That the wife took no vested interest in the policy, and it was not 
subject to the Kentucky statute making a policy payable to a married 
woman inure to her separate use. 

Held, That the insured was entitled to assign it to the company as col- 
lateral for a loan, and subsequently to surrender it without the con- 
sent of the wife. 

—Crice vs. Illinois Life Ins. Co., 467. 


4. Erect oF Divorce. 


The statute of Missouri provides that in case of divorce a policy payable 
to the wife may be changed by the husband to designate another 
beneficiary. 

Held, That the statute is not retroactive and does not apply to policies 
issued before its passage, which would be in violation of the Consti- 
tution forbidding retrospective legislation or the impairment of con- 
tracts, nor does it apply to policies in which other persons, as the 
children, are named in connection with the wife. 

—Blum vs. New York Life Ins. Co. et al., 908. 


5. Trrie To. 


Where the assured has voluntarily named a certain party as his wife and 
the beneficiary under his policy, an insurance company is not required 
to investigate the legality or the fact of marriage before payment; 
and where such payment is made in good faith and without notice, 
the company is not responsible for the proceeds of the policy, at the 
suit of the personal representative of the deceased. 

— Metropolitan Life Ins. Co. vs. Louisville Trust Co., 51. 


6. Trrie To ENDOWMENT IN CASE oF Divorce. 


A. effected a “twenty-year endowment” policy of insurance upon his life, 
payable in the event of his death within twenty years to B., his wile, 
but, if he lived, to himself at the end of twenty years. If B. died before 
the death of A., within the twenty years, the policy was payable to the 
personal representatives of A. 

During the pendency of divorce proceedings the parties signed a contract 
by which A. agreed that, if a divorce was granted to B., the court 
might award her certain specified property as alimony, and B. agreed 
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to relinquish to the defendant all claim to any of defendant’s property 
arising out of the relation of husband and wife. 

The divorce was granted, and in an action by A. to compel B. to relin- 
quish her interest in the insurance policy, held:— 

(a) That B. acquired a vested interest in the policy, which was not di- 
vested by the decree of divorce. 


(b) That her interest in the policy is her separate property, and not 
affected by the contract. 


— Wallace vs. Mutual Ben. Life Ins. Co. et al., 535. 


7. TrrLe To INsuRANCE MoneEY. 


A policy payable to the wife, if living, otherwise to their children, is pay- 
able, in case of her previous death, to the child or children surviving, 
and to the issue of a deceased child that survived the wife. Upon 
the death of the wife the interest vested in her surviving children and 
upon one of the latter dying intestate passed to her personal repre- 
sentatives. 

— Michigan Mut. Life Ins. Co. vs. Basler et al., 12. 


See CoMPROMISE. 
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